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RECOMMENDATIONS APPROVED BY THE COM-
MITTEE ON ENERGY AND COMMERCE FOR
TRANSMITTAL TO THE COMMITTEE ON BUDG-
ET PURSUANT TO SECTION 201(A) OF THE
CONCURRENT RESOLUTION ON THE BUDGET

FOR FISCAL YEAR 2013

TITLE II—COMMITTEE ON
ENERGY AND COMMERCE
Subtitle A—Repeal of Certain ACA
Funding Provisions

[E—

SEC. 201. REPEALING MANDATORY FUNDING TO STATES TO
ESTABLISH AMERICAN HEALTH BENEFIT EX-
CHANGES.

(a) IN GENERAL.—Section 1311(a) of the Patient

O o0 9 N U B W

Protection and Affordable Care Act (42 U.S.C. 18031(a))

[S—
e}

18 repealed.

[E—
[E—

(b) RESCISSION OF UNOBLIGATED FUNDS.—Of the

[S—
\9]

funds made available under such section 1311(a), the un-

[S—
W

obligated balance 1s rescinded.
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2
SEC. 202. REPEALING PREVENTION AND PUBLIC HEALTH

FUND.

(a) IN GENERAL.—Section 4002 of the Patient Pro-
tection and Affordable Care Act (42 U.S.C. 300u-11) is
repealed.

(b) RESCISSION OF UNOBLIGATED FUNDS.—Of the
funds made available by such section 4002, the unobli-
cated balance is rescinded.

SEC. 203. RESCINDING UNOBLIGATED BALANCES FOR CO-
OP PROGRAM.

Of the funds made available under section 1322(g)
of the Patient Protection and Affordable Care Act (42
U.S.C. 18042(g)), the unobligated balance is rescinded.

Subtitle B—Medicaid
SEC. 211. REVISION OF PROVIDER TAX INDIRECT GUAR-
ANTEE THRESHOLD.

Section 1903(w)(4)(C)(11) of the Social Security Act
(42 U.S.C. 1396b(w)(4)(C)(11)) is amended by inserting
“and for portions of fiscal years beginning on or after Oc-
tober 1, 2012, after “October 1, 2011,”.

SEC. 212. REBASING OF STATE DSH ALLOTMENTS FOR FIS-
CAL YEAR 2022.

Section 1923(f) of the Social Security Act (42 U.S.C.
1396r-4(f)) is amended—

(1) by redesignating paragraph (9) as para-

oraph (10);
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1 (2) in paragraph (3)(A) by striking ‘‘para-
2 oraphs (6), (7), and (8)” and inserting “‘paragraphs
3 (6), (7), (8), and (9)”; and

4 (3) by inserting after paragraph (8) the fol-
5 lowing new paragraph:

6 “(9) REBASING OF STATE DSH ALLOTMENTS
7 FOR FISCAL YEAR 2022.—With respect to fiscal
8 2022, for purposes of applying paragraph (3)(A) to
9 determine the DSH allotment for a State, the
10 amount of the DSI allotment for the State under
11 paragraph (3) for fiscal year 2021 shall be treated
12 as if 1t were such amount as reduced under para-
13 oraph (7).”.

14 SEC. 213. REPEAL OF MEDICAID AND CHIP MAINTENANCE
15 OF EFFORT REQUIREMENTS UNDER PPACA.
16 (a) REPEAL OF PPACA MEDICAID MOE.—Section
17 1902 of the Social Security Act (42 U.S.C. 1396a) is
18 amended by striking subsection (gg).

19 (b) ReEPEAL OF PPACA CHIP MOE.—Section
20 2105(d)(3) of the Social Security Act (42 U.S.C.
21 1397ece(d)(3)) 1s amended—
22 (1) by striking subparagraph (A);
23 (2) by redesignating subparagraphs (B) and
24 (C) as subparagraphs (A) and (B), respectively; and

FAVHLC\042512\042512.381.xml  (52464211)

April 25,2012 (3:14 p.m.)



F:\P12\H12\RECON\COM_REPORT_02.XML

O o0 N N B W

[\ I \© R \O I O R N e e e e e e T e e Y
W = O O 0 N RN = O

4
(3) in the paragraph heading, by striking
“CONTINUATION OF ELIGIBILITY STANDARDS FOR
CHILDREN UNTIL OCTOBER 1, 2019”7 and inserting

“CONTINUITY OF COVERAGE”.

(¢) CONFORMING AMENDMENTS.

(1) Section 1902(a) of the Social Security Act
(42 U.S.C. 1396a(a)) is amended by striking para-
oraph (74).

(2) Effective January 1, 2014, paragraph (14)
of section 1902(e) (as added by section 2002(a) of
Public Law 111-148) is amended by striking the
third sentence of subparagraph (A).

(d) EFFECTIVE DATE.—Except as provided in sub-

section (¢)(2), the amendments made by this section shall
take effect on the date of the enactment of this section.

SEC. 214. MEDICAID PAYMENTS TO TERRITORIES.

(a) LiMIT ON PAYMENTS.—Section 1108(g) of the

Social Security Act (42 U.S.C. 1308(2)) is amended—

(1) in paragraph (2)—

(A) by striking “paragraphs (3) and (5)";
and

(B) by inserting ‘“‘paragraph (3)” after

“and subject to”’;
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5}
(2) in paragraph (4), by striking “(3), and”
and all that follows through “of this subsection” and
inserting “‘and (3) of this subsection”; and
(3) by striking paragraph (5).

(b) FMAP.—The first sentence of section 1905(b) of
the Social Security Act (42 U.S.C. 1396d(b)) is amended
by striking “shall be 55 percent” and inserting ‘“‘shall be
50 percent’”’.

SEC. 215. REPEALING BONUS PAYMENTS FOR ENROLL-
MENT UNDER MEDICAID AND CHIP.

(a) IN GENERAL.—Paragraphs (3) and (4) of section
2105(a) of the Social Security Act (42 U.S.C. 1397ee(a))
are repealed.

(b) RESCISSION OF UNOBLIGATED FUNDS.—Of the

funds made available by section 2105(a)(3) of the Social

16 Security Act, the unobligated balance is rescinded.

17 (¢) CONFORMING CHANGES.

18 (1) AVAILABILITY OF EXCESS FUNDS FOR PER-

19 FORMANCE BONUSES.—Section 2104(n)(2) of the

20 Social Security Act (42 U.S.C. 1397dd(n)(2)) is

21 amended by striking subparagraph (D).

22 (2) OUTREACH OR COVERAGE BENCHMARKS.—

23 Section 2111(b)(3) of the Social Security Act (42

24 U.S.C. 1397kk(b)(3)) 1s amended—

25 (A) in subparagraph (A)—
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| (i) in clause (i), by inserting ‘“‘or”
2 after the semicolon at the end; and

3 (i1) by striking clause (ii); and

4 (B) by striking subparagraph (C).

5 Subtitle C—Liability Reform

6 SEC. 221. FINDINGS AND PURPOSE.

7 (a) FINDINGS.

8 (1) EFFECT ON HEALTH CARE ACCESS AND
9 cosTs.—Congress finds that our current civil justice
10 system 1s adversely affecting patient access to health
11 care services, better patient care, and cost-efficient
12 health care, in that the health care liability system
13 1s a costly and ineffective mechanism for resolving
14 claims of health care liability and compensating in-
15 jured patients, and is a deterrent to the sharing of
16 information among health care professionals which
17 impedes efforts to improve patient safety and quality
18 of care.

19 (2) EFFECT ON INTERSTATE COMMERCE.—
20 Congress finds that the health care and insurance
21 industries are industries affecting interstate com-
22 merce and the health care lhability litigation systems
23 existing throughout the United States are activities
24 that affect interstate commerce by contributing to
25 the high costs of health care and premiums for
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1 health care liability insurance purchased by health
2 care system providers.

3 (3) EFFECT ON FEDERAL SPENDING.—Con-
4 oress finds that the health care liability litigation
5 systems existing throughout the United States have
6 a significant effect on the amount, distribution, and
7 use of Federal funds because of—

8 (A) the large number of individuals who
9 receive health care benefits under programs op-
10 erated or financed by the Federal Government;
11 (B) the large number of individuals who
12 benefit because of the exclusion from Federal
13 taxes of the amounts spent to provide them
14 with health insurance benefits; and

15 (C) the large number of health care pro-
16 viders who provide items or services for which
17 the Federal Government makes payments.

18 (b) PURPOSE.—It is the purpose of this subtitle to
19 implement reasonable, comprehensive, and effective health
20 care liability reforms designed to—
21 (1) improve the availability of health care serv-
22 ices In cases in which health care hability actions
23 have been shown to be a factor in the decreased
24 availability of services;

FAVHLC\042512\042512.381.xm (52464211)

April 25,2012 (3:14 p.m.)



F:\P12\H12\RECON\COM_REPORT_02.XML

8

1 (2) reduce the incidence of ‘“‘defensive medi-

2 cine” and lower the cost of health care liability in-

3 surance, all of which contribute to the escalation of

4 health care costs;

5 (3) ensure that persons with meritorious health

6 care Injury claims receive fair and adequate com-

7 pensation, including reasonable noneconomic dam-

8 ages;

9 (4) improve the fairness and cost-effectiveness
10 of our current health care liability system to resolve
11 disputes over, and provide compensation for, health
12 care liability by reducing uncertainty in the amount
13 of compensation provided to injured individuals; and
14 (5) provide an increased sharing of information
15 in the health care system which will reduce unin-
16 tended injury and improve patient care.

17 SEC. 222. ENCOURAGING SPEEDY RESOLUTION OF CLAIMS.
18 The time for the commencement of a health care law-
19 suit shall be 3 years after the date of manifestation of
20 injury or 1 year after the claimant discovers, or through
21 the use of reasonable diligence should have discovered, the
22 injury, whichever occurs first. In no event shall the time
23 for commencement of a health care lawsuit exceed 3 years
24 after the date of manifestation of injury unless tolled for
25 any of the following—
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9
(1) upon proof of fraud;
(2) intentional concealment; or
(3) the presence of a foreign body, which has no
therapeutic or diagnostic purpose or effect, in the
person of the injured person.
Actions by a minor shall be commenced within 3 years
from the date of the alleged manifestation of injury except
that actions by a minor under the full age of 6 years shall
be commenced within 3 years of manifestation of injury
or prior to the minor’s 8th birthday, whichever provides
a longer period. Such time limitation shall be tolled for
minors for any period during which a parent or guardian
and a health care provider or health care organization
have committed fraud or collusion in the failure to bring
an action on behalf of the injured minor.
SEC. 223. COMPENSATING PATIENT INJURY.

(a) UNLIMITED AMOUNT OF DAMAGES FOR ACTUAL
Ecoxomic LosseSs IN HEALTH CARE LAWSUITS.—In any
health care lawsuit, nothing in this subtitle shall limit a
claimant’s recovery of the full amount of the available eco-
nomic damages, notwithstanding the limitation in sub-

section (b).

(b) ADDITIONAL NONECONOMIC DAMAGES.—In any
health care lawsuit, the amount of noneconomic damages,

if available, may be as much as $250,000, regardless of
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the number of parties against whom the action is brought
or the number of separate claims or actions brought with
respect to the same injury.

(¢) NO DISCOUNT OF AWARD FOR NONECONOMIC

DAMAGES.—For purposes of applying the limitation in
subsection (b), future noneconomic damages shall not be
discounted to present value. The jury shall not be in-
formed about the maximum award for noneconomic dam-
ages. An award for noneconomic damages in excess of
$250,000 shall be reduced either before the entry of judg-
ment, or by amendment of the judgment after entry of
judgment, and such reduction shall be made before ac-
counting for any other reduction in damages required by
law. If separate awards are rendered for past and future
noneconomic damages and the combined awards exceed
$250,000, the future noneconomic damages shall be re-
duced first.

(d) FAIR SHARE RULE.—In any health care lawsuit,
each party shall be liable for that party’s several share
of any damages only and not for the share of any other
person. Hach party shall be liable only for the amount of
damages allocated to such party in direct proportion to
such party’s percentage of responsibility. Whenever a
judgment of liability is rendered as to any party, a sepa-

rate judgment shall be rendered against each such party
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for the amount allocated to such party. For purposes of
this section, the trier of fact shall determine the propor-
tion of responsibility of each party for the claimant’s
harm.

SEC. 224. MAXIMIZING PATIENT RECOVERY.

(a) COURT SUPERVISION OF SHARE OF DAMAGES
ActuALLy PATD 7O CLAIMANTS.—In any health care law-
suit, the court shall supervise the arrangements for pay-
ment of damages to protect against conflicts of interest
that may have the effect of reducing the amount of dam-
ages awarded that are actually paid to claimants. In par-
ticular, in any health care lawsuit in which the attorney
for a party claims a financial stake in the outcome by vir-
tue of a contingent fee, the court shall have the power
to restrict the payment of a claimant’s damage recovery
to such attorney, and to redirect such damages to the
claimant based upon the interests of justice and principles
of equity. In no event shall the total of all contingent fees
for representing all claimants in a health care lawsuit ex-
ceed the following limits:

(1) Forty percent of the first $50,000 recovered
by the claimant(s).
(2) Thirty-three and one-third percent of the

next $50,000 recovered by the claimant(s).
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12
(3) Twenty-five percent of the next $500,000
recovered by the claimant(s).
(4) Fifteen percent of any amount by which the
recovery by the claimant(s) is in excess of $600,000.

(b) APPLICABILITY.—The limitations in this section
shall apply whether the recovery is by judgment, settle-
ment, mediation, arbitration, or any other form of alter-
native dispute resolution. In a health care lawsuit involv-
Ing a minor or incompetent person, a court retains the
authority to authorize or approve a fee that is less than
the maximum permitted under this section. The require-
ment for court supervision in the first two sentences of
subsection (a) applies only in civil actions.

SEC. 225. ADDITIONAL HEALTH BENEFITS.

In any health care lawsuit involving injury or wrong-
ful death, any party may introduce evidence of collateral
source benefits. If a party elects to introduce such evi-
dence, any opposing party may introduce evidence of any
amount paid or contributed or reasonably likely to be paid
or contributed in the future by or on behalf of the oppos-
ing party to secure the right to such collateral source bene-
fits. No provider of collateral source benefits shall recover
any amount against the claimant or receive any lien or
credit against the claimant’s recovery or be equitably or

legally subrogated to the right of the claimant in a health
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care lawsuit involving injury or wrongful death. This sec-
tion shall apply to any health care lawsuit that is settled
as well as a health care lawsuit that is resolved by a fact
finder. This section shall not apply to section 1862(b) (42
U.S.C. 1395y(b)) or section 1902(a)(25) (42 U.S.C.
1396a(a)(25)) of the Social Security Act.

SEC. 226. PUNITIVE DAMAGES.

(a) IN GENERAL.—Punitive damages may, if other-
wise permitted by applicable State or Federal law, be
awarded against any person in a health care lawsuit only
if it is proven by clear and convineing evidence that such
person acted with malicious intent to injure the claimant,
or that such person deliberately failed to avoid unneces-
sary injury that such person knew the claimant was sub-
stantially certain to suffer. In any health care lawsuit
where no judgment for compensatory damages is rendered
against such person, no punitive damages may be awarded
with respect to the claim in such lawsuit. No demand for
punitive damages shall be included in a health care lawsuit
as initially filed. A court may allow a claimant to file an
amended pleading for punitive damages only upon a mo-
tion by the claimant and after a finding by the court, upon
review of supporting and opposing affidavits or after a
hearing, after weighing the evidence, that the claimant has

established by a substantial probability that the claimant

fA\VHLC\042512\042512.381.xml (52464211)
April 25,2012 (3:14 p.m.)



F:\P12\H12\RECON\COM_REPORT_02.XML

14

[E—

will prevail on the claim for punitive damages. At the re-
quest of any party in a health care lawsuit, the trier of
fact shall consider in a separate proceeding—
(1) whether punitive damages are to be award-
ed and the amount of such award; and
(2) the amount of punitive damages following a
determination of punitive liability.

If a separate proceeding is requested, evidence relevant

O o0 9 AN U Bk~ W

only to the claim for punitive damages, as determined by
10 applicable State law, shall be inadmissible in any pro-
I1 ceeding to determine whether compensatory damages are
12 to be awarded.

13 (b) DETERMINING AMOUNT OF PUNITIVE DAM-

14 AGES.

15 (1) FACTORS CONSIDERED.—In determining
16 the amount of punitive damages, if awarded, in a
17 health care lawsuit, the trier of fact shall consider
18 only the following—
19 (A) the severity of the harm caused by the
20 conduct of such party;
21 (B) the duration of the conduct or any
22 concealment of it by such party;
23 (C) the profitability of the conduct to such
24 party;
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1 (D) the number of products sold or med-
2 ical procedures rendered for compensation, as
3 the case may be, by such party, of the kind
4 causing the harm complained of by the claim-
5 ant;

6 (E) any criminal penalties imposed on such
7 party, as a result of the conduct complained of
8 by the claimant; and

9 (F) the amount of any civil fines assessed
10 against such party as a result of the conduct
11 complained of by the claimant.

12 (2) MAXIMUM AWARD.—The amount of punitive
13 damages, if awarded, in a health care lawsuit may
14 be as much as $250,000 or as much as two times
15 the amount of economic damages awarded, which-
16 ever is greater. The jury shall not be informed of
17 this limitation.

18 (¢) NO PUNITIVE DAMAGES FOR PropuCTS THAT
19 ComprLy Wit FDA STANDARDS.—
20 (1) IN GENERAL.—
21 (A) No punitive damages may be awarded
22 against the manufacturer or distributor of a
23 medical product, or a supplier of any compo-
24 nent or raw material of such medical product,

FAVHLC\042512\042512.381.xm (52464211)
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based on a claim that such product caused the

claimant’s harm where—

(1)(I) such medical product was sub-
ject to premarket approval, clearance, or Ii-
censure by the Food and Drug Administra-
tion with respect to the safety of the for-
mulation or performance of the aspect of
such medical product which caused the
claimant’s harm or the adequacy of the
packaging or labeling of such medical
product; and

(IT) such medical product was so ap-
proved, cleared, or licensed; or

(i1) such medical product is generally
recognized among qualified experts as safe
and effective pursuant to conditions estab-
lished by the Food and Drug Administra-
tion and applicable Food and Drug Admin-
istration  regulations, including without
limitation those related to packaging and
labeling, unless the Food and Drug Admin-
istration has determined that such medical
product was not manufactured or distrib-

uted in substantial compliance with appli-

(52464211)
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1 cable Food and Drug Administration stat-
2 utes and regulations.

3 (B) RULE OF CONSTRUCTION.—Subpara-
4 oraph (A) may not be construed as establishing
5 the obligation of the Food and Drug Adminis-
6 tration to demonstrate affirmatively that a
7 manufacturer, distributor, or supplier referred
8 to in such subparagraph meets any of the con-
9 ditions described in such subparagraph.

10 (2) LIABILITY OF HEALTH CARE PROVIDERS.
11 A health care provider who prescribes, or who dis-
12 penses pursuant to a prescription, a medical product
13 approved, licensed, or cleared by the Food and Drug
14 Administration shall not be named as a party to a
15 product lability lawsuit involving such product and
16 shall not be liable to a claimant in a class action
17 lawsuit against the manufacturer, distributor, or
18 seller of such product. Nothing in this paragraph
19 prevents a court from consolidating cases involving
20 health care providers and cases involving products li-
21 ability claims against the manufacturer, distributor,
22 or product seller of such medical product.
23 (3) PACKAGING.—In a health care lawsuit for
24 harm which 1s alleged to relate to the adequacy of
25 the packaging or labeling of a drug which is required

FAVHLC\042512\042512.381.xml (52464211)
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to have tamper-resistant packaging under regula-
tions of the Secretary of Health and Human Serv-
ices (including labeling regulations related to such
packaging), the manufacturer or product seller of
the drug shall not be held liable for punitive dam-
ages unless such packaging or labeling is found by
the trier of fact by clear and convincing evidence to
be substantially out of compliance with such regula-
tions.

(4) EXcEPTION.—Paragraph (1) shall not
apply in any health care lawsuit in which—

(A) a person, before or after premarket ap-
proval, clearance, or licensure of such medical
product, knowingly misrepresented to or with-
held from the Food and Drug Administration
information that is required to be submitted
under the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 301 et seq.) or section 351 of
the Public Health Service Act (42 U.S.C. 262)
that is material and is causally related to the
harm which the claimant allegedly suffered;

(B) a person made an illegal payment to
an official of the Food and Drug Administra-

tion for the purpose of either securing or main-
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taining approval, clearance, or licensure of such
medical product; or
(C) the defendant caused the medical prod-
uct which caused the claimant’s harm to be
misbranded or adulterated (as such terms are
used n chapter V of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 351 et seq.)).
SEC. 227. AUTHORIZATION OF PAYMENT OF FUTURE DAM-
AGES TO CLAIMANTS IN HEALTH CARE LAW-
SUITS.

(a) IN GENERAL.—In any health care lawsuit, if an
award of future damages, without reduction to present
value, equaling or exceeding $50,000 is made against a
party with sufficient insurance or other assets to fund a
periodic payment of such a judgment, the court shall, at
the request of any party, enter a judgment ordering that
the future damages be paid by periodic payments, in ac-
cordance with the Uniform Periodic Payment of Judg-
ments Act promulgated by the National Conference of
Commissioners on Uniform State Laws.

(b) ArprLICABILITY.—This section applies to all ac-
tions which have not been first set for trial or retrial be-
fore the effective date of this subtitle.

SEC. 228. DEFINITIONS.

In this subtitle:

fA\VHLC\042512\042512.381.xml (52464211)
April 25,2012 (3:14 p.m.)



F:\P12\H12\RECON\COM_REPORT_02.XML

20

1 (1) ALTERNATIVE DISPUTE RESOLUTION SYS-
2 TEM; ADR.—The term “alternative dispute resolution
3 system” or “ADR” means a system that provides
4 for the resolution of health care lawsuits in a man-
5 ner other than through a civil action brought in a
6 State or Federal court.

7 (2) CLAIMANT.—The term ‘“claimant” means
8 any person who brings a health care lawsuit, includ-
9 ing a person who asserts or claims a right to legal
10 or equitable contribution, indemnity, or subrogation,
11 arising out of a health care lability claim or action,
12 and any person on whose behalf such a claim 1s as-
13 serted or such an action is brought, whether de-
14 ceased, incompetent, or a minor.

15 (3) COLLATERAL SOURCE BENEFITS.—The
16 term “‘collateral source benefits” means any amount
17 paid or reasonably likely to be paid in the future to
18 or on behalf of the claimant, or any service, product,
19 or other benefit provided or reasonably likely to be
20 provided in the future to or on behalf of the claim-
21 ant, as a result of the injury or wrongful death, pur-
22 suant to—
23 (A) any State or Federal health, sickness,
24 income-disability, accident, or workers’ com-
25 pensation law;
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1 (B) any health, sickness, income-disability,
2 or accident insurance that provides health bene-
3 fits or income-disability coverage;

4 (C) any contract or agreement of any
5 oroup, organization, partnership, or corporation
6 to provide, pay for, or reimburse the cost of
7 medical, hospital, dental, or income-disability
8 benefits; and

9 (D) any other publicly or privately funded
10 program.

11 (4) COMPENSATORY DAMAGES.—The term
12 “compensatory  damages”  means  objectively
13 verifiable monetary losses incurred as a result of the
14 provision of, use of, or payment for (or failure to
15 provide, use, or pay for) health care services or med-
16 ical products, such as past and future medical ex-
17 penses, loss of past and future earnings, cost of ob-
18 taining domestic services, loss of employment, and
19 loss of business or employment opportunities, dam-
20 ages for physical and emotional pain, suffering, in-
21 convenience, physical impairment, mental anguish,
22 disfigurement, loss of enjoyment of life, loss of soci-
23 ety and companionship, loss of consortium (other
24 than loss of domestic service), hedonic damages, in-
25 jury to reputation, and all other nonpecuniary losses
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1 of any kind or nature. The term ‘‘compensatory

2 damages” 1includes economic damages and non-

3 economic damages, as such terms are defined in this

4 section.

5 (5) CONTINGENT FEE.—The term ‘“‘contingent

6 fee” includes all compensation to any person or per-

7 sons which is payable only if a recovery is effected

8 on behalf of one or more claimants.

9 (6) EcCONOMIC DAMAGES.—The term ‘‘economic
10 damages” means objectively verifiable monetary
11 losses incurred as a result of the provision of, use
12 of, or payment for (or failure to provide, use, or pay
13 for) health care services or medical products, such as
14 past and future medical expenses, loss of past and
15 future earnings, cost of obtaining domestic services,
16 loss of employment, and loss of business or employ-
17 ment opportunities.

18 (7) HEALTH CARE LAWSUIT.—The term
19 “health care lawsuit” means any health care liability
20 claim concerning the provision of health care goods
21 or services or any medical product affecting inter-
22 state commerce, or any health care lability action
23 concerning the provision of health care goods or
24 services or any medical product affecting interstate
25 commerce, brought in a State or Federal court or
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1 pursuant to an alternative dispute resolution system,
2 against a health care provider, a health care organi-
3 zation, or the manufacturer, distributor, supplier,
4 marketer, promoter, or seller of a medical product,
5 regardless of the theory of liability on which the
6 claim 1s based, or the number of claimants, plain-
7 tiffs, defendants, or other parties, or the number of
8 claims or causes of action, in which the claimant al-
9 leges a health care liability claim. Such term does
10 not include a claim or action which is based on
11 criminal lability; which seeks civil fines or penalties
12 paid to Federal, State, or local government; or which
13 1s grounded in antitrust.
14 (8) HEALTH CARE LIABILITY ACTION.—The
15 term ‘“‘health care liability action” means a civil ac-
16 tion brought in a State or Federal court or pursuant
17 to an alternative dispute resolution system, against
18 a health care provider, a health care organization, or
19 the manufacturer, distributor, supplier, marketer,
20 promoter, or seller of a medical product, regardless
21 of the theory of liability on which the claim is based,
22 or the number of plaintiffs, defendants, or other par-
23 ties, or the number of causes of action, in which the
24 claimant alleges a health care lhability claim.
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1 (9) HEALTH CARE LIABILITY CLAIM.—The
2 term ‘“health care liability claim” means a demand
3 by any person, whether or not pursuant to ADR,
4 against a health care provider, health care organiza-
5 tion, or the manufacturer, distributor, supplier, mar-
6 keter, promoter, or seller of a medical product, in-
7 cluding, but not limited to, third-party claims, cross-
8 claims, counter-claims, or contribution claims, which
9 are based upon the provision of, use of, or payment
10 for (or the failure to provide, use, or pay for) health
11 care services or medical products, regardless of the
12 theory of liability on which the claim is based, or the
13 number of plaintiffs, defendants, or other parties, or
14 the number of causes of action.
15 (10) HEALTH CARE ORGANIZATION.—The term
16 “health care organization” means any person or en-
17 tity which is obligated to provide or pay for health
18 benefits under any health plan, including any person
19 or entity acting under a contract or arrangement
20 with a health care organization to provide or admin-
21 ister any health benefit.
22 (11) HEALTH CARE PROVIDER.—The term
23 “health care provider” means any person or entity
24 required by State or Federal laws or regulations to
25 be licensed, registered, or certified to provide health
FAVHLC\042512\042512.381.xm (52464211)

April 25,2012 (3:14 p.m.)



F:\P12\H12\RECON\COM_REPORT_02.XML

25

1 care services, and being either so licensed, reg-
2 istered, or certified, or exempted from such require-
3 ment by other statute or regulation.

4 (12) HEALTH CARE GOODS OR SERVICES.—The
5 term ‘“‘health care goods or services” means any
6 ooods or services provided by a health care organiza-
7 tion, provider, or by any individual working under
8 the supervision of a health care provider, that relates
9 to the diagnosis, prevention, or treatment of any
10 human disease or impairment, or the assessment or
11 care of the health of human beings.

12 (13) MALICIOUS INTENT TO INJURE.—The
13 term “‘malicious intent to injure” means inten-
14 tionally causing or attempting to cause physical in-
15 jury other than providing health care goods or serv-
16 ices.

17 (14) MEDICAL PRODUCT.—The term ‘“‘medical
18 product” means a drug, device, or biological product
19 intended for humans, and the terms “drug”, “de-
20 vice”, and ‘“biological product” have the meanings
21 oiven such terms in sections 201(g)(1) and 201(h)
22 of the Federal Food, Drug and Cosmetic Act (21
23 U.S.C. 321(2)(1) and (h)) and section 351(a) of the
24 Public Health Service Act (42 U.S.C. 262(a)), re-
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| spectively, including any component or raw material
2 used therein, but excluding health care services.

3 (15)  NONECONOMIC DAMAGES.—The term
4 “noneconomic damages” means damages for phys-
5 ical and emotional pain, suffering, inconvenience,
6 physical impairment, mental anguish, disfigurement,
7 loss of enjoyment of life, loss of society and compan-
8 ionship, loss of consortium (other than loss of do-
9 mestic service), hedonic damages, injury to reputa-
10 tion, and all other nonpecuniary losses of any kind
11 or nature.

12 (16) PUNITIVE DAMAGES.—The term “‘punitive
13 damages” means damages awarded, for the purpose
14 of punishment or deterrence, and not solely for com-
15 pensatory purposes, against a health care provider,
16 health care organization, or a manufacturer, dis-
17 tributor, or supplier of a medical product. Punitive
18 damages are neither economic nor noneconomic
19 damages.
20 (17) RECOVERY.—The term ‘“‘recovery”’” means
21 the net sum recovered after deducting any disburse-
22 ments or costs incurred in connection with prosecu-
23 tion or settlement of the claim, including all costs
24 paid or advanced by any person. Costs of health care
25 incurred by the plaintiff and the attorneys’ office
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overhead costs or charges for legal services are not
deductible disbursements or costs for such purpose.

(18) STATE.—The term ‘““State’” means each of
the several States, the District of Columbia, the
Jommonwealth of Puerto Rico, the Virgin Islands,
Guam, American Samoa, the Northern Mariana Is-
lands, the Trust Territory of the Pacific Islands, and
any other territory or possession of the United
States, or any political subdivision thereof.

229. EFFECT ON OTHER LAWS.
(a) VACCINE INJURY.—

(1) To the extent that title XXI of the Public¢
Health Service Act establishes a Federal rule of law
applicable to a civil action brought for a vaccine-re-
lated injury or death—

(A) this subtitle does not affect the appli-
cation of the rule of law to such an action; and
(B) any rule of law prescribed by this sub-
title in conflict with a rule of law of such title

XXT shall not apply to such action.

(2) If there is an aspect of a civil action
brought for a vaccine-related injury or death to
which a Federal rule of law under title XXI of the
Public Health Service Act does not apply, then this

subtitle or otherwise applicable law (as determined

f:\WHLC\042512\042512.381.xml (52464211)

April 25,2012 (3:14 p.m.)



F:\P12\H12\RECON\COM_REPORT_02.XML

O o0 N N W B W =

I T e e e =
AN Ln A~ WD = O

28

under this subtitle) will apply to such aspect of such

action.

(b) OTHER FEDERAL LAwW.—Except as provided in
this section, nothing in this subtitle shall be deemed to
affect any defense available to a defendant in a health care
lawsuit or action under any other provision of Federal law.
SEC. 230. STATE FLEXIBILITY AND PROTECTION OF

STATES’ RIGHTS.

(a) HEaALTH CARE LAWSUITS.—The provisions gov-
erning health care lawsuits set forth in this subtitle pre-
empt, subject to subsections (b) and (¢), State law to the
extent that State law prevents the application of any pro-
visions of law established by or under this subtitle. The
provisions governing health care lawsuits set forth in this
subtitle supersede chapter 171 of title 28, United States

Code, to the extent that such chapter—

17 (1) provides for a greater amount of damages
18 or contingent fees, a longer period in which a health
19 care lawsuit may be commenced, or a reduced appli-
20 cability or scope of periodic payment of future dam-
21 ages, than provided in this subtitle; or

22 (2) prohibits the introduction of evidence re-
23 carding collateral source benefits, or mandates or
24 permits subrogation or a lien on collateral source
25 benefits.
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(b) PROTECTION OF STATES RIGHTS AND OTHER

LLAWS.

(1) Any issue that is not governed by any provi-
sion of law established by or under this subtitle (including
State standards of negligence) shall be governed by other-
wise applicable State or Federal law.

(2) This subtitle shall not preempt or supersede any
State or Federal law that imposes greater procedural or
substantive protections for health care providers and
health care organizations from lability, loss, or damages
than those provided by this subtitle or create a cause of
action.

(¢) STATE FLEXIBILITY.—No provision of this sub-
title shall be construed to preempt—

(1) any State law (whether effective before, on,
or after the date of the enactment of this subtitle)
that specifies a particular monetary amount of com-
pensatory or punitive damages (or the total amount
of damages) that may be awarded in a health care
lawsuit, regardless of whether such monetary
amount is greater or lesser than is provided for
under this subtitle, notwithstanding section 223(a);
or

(2) any defense available to a party in a health
care lawsuit under any other provision of State or

Federal law.
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SEC. 231. APPLICABILITY; EFFECTIVE DATE.

[E—

This subtitle shall apply to any health care lawsuit
brought in a Federal or State court, or subject to an alter-
native dispute resolution system, that is initiated on or
after the date of the enactment of this subtitle, except that
any health care lawsuit arising from an injury occurring
prior to the date of the enactment of this subtitle shall

be governed by the applicable statute of limitations provi-

NoRNe B e Y, e~ L OV R \O)

sions in effect at the time the injury occurred.
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TITLE II—REPEAL OF CERTAIN ACA FUNDING PROVISIONS; MEDICAID; LIABILITY
REFORM

PURPOSE AND SUMMARY

The purpose of these Committee Prints is to reign in mandatory spending to avoid a debt
crisis. The Committee Prints also comply with the reconciliation directive included in section
201 of H. Con. Res. 112, establishing the budget for the United States Government for fiscal year
2013 and setting forth appropriate budgetary levels for fiscal years 2014 through 2022, and is
consistent with section 310 of the Congressional Budget and Impoundment Control Act of 1974.

BACKGROUND AND NEED FOR LEGISLATION

Reigning in Irresponsible Spending

Section 1311(a) of the Patient Protection and Affordable Care Act (PPACA) provides the
Secretary of Health and Human Services (HHS) a direct appropriation of such sums as necessary
for grants to States to establish exchanges and facilitate the purchase of qualified health plans.
The size of the direct appropriation is solely determined by the Secretary. The Secretary can
determine the amount of spending and spend the funds without further Congressional action.
The proposed legislation would strike the unlimited direct appropriation and rescind any
unobligated funds.

The Congressional Research Service’s (CRS) American Law Division confirmed these facts
in a February 7, 2011 memo, stating that “the total amount of money the Secretary may expend



for grants to the states under this section is indefinite.” CRS further stated that “[t]his section
thus comprises both an authorization and an appropriation of federal funds and as such, it does
not require any further congressional action to constitute an effective appropriation.”

Section 1311(a) funds could be used by States for activities related to developing State
insurance exchanges, which could include hiring and retaining hundreds of employees to
establish their State exchanges, such as brokers, advertisers, and customer service agents. Grants
under this language can be used to “facilitate enrollment” into exchange plans. However, this
term is undefined in the statute and could allow the funds to go towards any activity the
Secretary determines could “facilitate” enrollment. The vague definition of “facilitate” is
especially troubling in light of the unlimited appropriation provided to the Secretary.

Section 1322 of PPACA created the Consumer Operated and Oriented Plan (CO-OP)
program to provide government-subsidized loans to qualified non-profit health insurance plans.
The law also appropriated $6 billion for startup and solvency loans under the program.

Analysis of the CO-OP program has raised serious concerns about the liability that taxpayers
face from this PPACA loan program. The Office of Management and Budget (OMB) estimates
of potential taxpayer losses are troubling. In the proposed rule for CO-OPs issued on July 20,
2011 (76 FR 43237), OMB estimated that up to “50 percent of all loans” will not be repaid —
jeopardizing hundreds of millions of taxpayer dollars.

Some awardees also include unions who appear to fail to meet basic eligibility criteria, such
as the statutory requirement that award recipients not include health insurers or related entities in
existence before July 16, 2009.

Partially in response to such concerns, Congress reduced the appropriation available for the
program to $3.8 billion in H.R. 1473, the continuing resolution for fiscal year 2011. Given these
facts, it is appropriate for Congress to rescind the entire unobligated balance available for the
program to help address runaway federal spending and limit taxpayer losses under the program.

Section 4002 of PPACA created the Prevention and Public Health Fund, a $17.75 billion
account (fiscal year 2012 to fiscal year 2021) administered by the Secretary of HHS to provide
for “expanded and sustained national investment in prevention and public health programs to
improve health and help restrain the rate of growth in private and public sector health care
costs.”

Section 4002 appropriates $1 billion for fiscal year 2012; $1.25 billion for fiscal year 2013;
$1.5 billion for fiscal year 2014; $2 billion for fiscal year 2015; and each fiscal year thereafter in
perpetuity. Although the amount of the fund was reduced in the Middle Class Tax Relief and
Job Creation Act passed in February 2012, the fund remains nothing more than a slush fund
controlled entirely by the Secretary of HHS that can be spent without further Congressional
oversight and severely hampers robust oversight of the program.

Providing an advanced appropriation limits Congressional oversight of spending under the
Public Health Service Act and results in the Federal funding of signs, bike paths, and dog



neutering. Rather than provide the Secretary a large appropriation with broad discretion, the
Committee believes Congress should identify worthy public health service programs and
authorize them at appropriate levels. Congress can then set fiscal priorities by subsequently
providing funding through the appropriations process after weighing the relative value of
different programs.

Medicaid

For both the Federal and State governments, Medicaid is the largest health care spender of
general-revenue funds. The CBO’s recent estimates show that the Federal government will
spend over $5 trillion on Medicaid over the next 5 years. As the CMS Chief Actuary notes in his
2011 Medicaid Actuarial Report, State spending on the program will surpass $2 trillion over the
same time period.

Medicaid is also the largest Federal health care program in terms of lives covered. In fiscal
year 2010, 67.7 million people were enrolled in the program at some point during the year and at
least 26 million more people will be added to the program because of the program’s expansion in
PPACA. While Medicaid was originally designed as a safety net, serving just 4 million people
in 1966, by 2020 there could be more than 90 million Americans. That means at least 1 in 4
Americans will be dependent on the government program Medicaid. These statistics are
alarming and unsustainable given Washington’s record debt and deficit levels and the increasing
burden on States to sustain their Medicaid programs.

Rather than ensuring the Medicaid program remains fiscally sustainable, PPACA enacted the
largest expansion of the entitlement program since its inception in 1965, In fact, half of the
individuals gaining health care coverage under the new health law will obtain it through the
government’s Medicaid program.

While the dramatic expansion of the Medicaid program in PPACA will contribute to a sharp
increase in Federal Medicaid expenditures over the next 10 years, program integrity remains a
serious concern. The Committee is committed to ensuring greater transparency and
accountability in how Federal funds are spent in all 50 States and the U.S territories.

Program integrity can be improved significantly by ensuring eligibility review is done
properly and consistently. According to CMS, Medicaid made nearly $22 billion in improper
payments in 2011, of which, more than $15 billion was associated with eligibility review errors.
Policies such as the implementation of the burdensome Maintenance of Effort (MOE) on States
prohibit any changes to eligibility, methods, and procedures until after 2014 for adults in
Medicaid. For children under 19 years of age in Medicaid or the Children’s Health Insurance
Program (CHIP), eligibility, methods, and procedures for determining eligibility cannot be
changed until September 2019.

Such policies limit a State’s ability to ensure greater program integrity by limiting new
eligibility review standards that would ensure the program is used for the truly eligible and most
vulnerable. In contrast, the creation of the Performance Bonus Payments in the Children’s
Health Insurance Program Reauthorization Act of 2009 (CHIPRA), which was signed into law
by President Obama, rewards States for loosening their Medicaid eligibility review procedures.



Such financial incentives only further weaken the program’s integrity and exacerbate the existing
improper payment rates.

A Broken Medical Liability System

The Nation’s medical liability system imperils patient access and imposes tremendous costs
on our Nation. It has forced doctors out of practicing in certain specialties; it has caused trauma
centers to close; it has forced pregnant women to drive hours to find an obstetrician. This badly
broken system also imposes tremendous financial burdens: Americans spend over $200 billion
every year in unnecessary ‘“health care” costs;' the CBO has reported to the Committee that
compgehensive medical liability reform will save American taxpayers $63.9 billion over 10
years.

In sharp contrast, States like California and Texas, as well as others, have already enacted
comprehensive medical liability reforms. As discussed below, enacting these reforms nationally
will decrease the costs of defensive medicine, reduce medical liability fears that inhibit quality of
care improvement, end years of Washington inaction on this recurring crisis, and, as shown by
the States, increase patient access to quality care while reducing costs, including liability
premiums.

President Obama has repeatedly cited the importance of medical tort reform, but nothing
meaningful in this area was included in PPACA.

The Costs of Defensive Medicine

Doctors are sued at an alarming rate (by the age of 55, 61 percent of doctors have been sued)®
and forced to practice defensive medicine. In fact, a 2005 survey published in the Journal of the
American Medical Association (AMA) revealed that 93 percent of doctors said they have
practiced defensive medicine and 92 percent said they made referrals to specialists and/or
ordered tests or procedures in part to insulate themselves from medical liability.*

Part of defensive medicine is called assurance behavior where a monetary value is assigned.
This occurs when a doctor orders a test or procedure where at least some of the motivation is to
avoid being second-guessed in retrospect and possibly named in a medical liability suit. This is
not fraud. Medicine is not an exact science. No doctor can tell whether the patient in front of
them is the one who may have the rare clinical condition that may have been detected with an
additional test. Faced with the possibility of a professionally devastating malpractice suit, many
physicians will order the extra test. Sixty percent of malpractice cases are dropped or dismissed
and never go to court, but it costs a doctor an average of $18,000 to defend against a lawsuit.
Doctors are found not negligent in 90 percent of the cases that do go to trial, but each of these
cases costs an average of $100,000 to defend.’

"PwC’s “The Price of Excess” (2010): http:/www.pwe.com/us/en/healthcare/publications/the-price-of-excess.jhtml
? CBO Preliminary Estimates of E&C Reconciliation Proposals.

> AMA’s “Medical Liability: By late career, 61% of doctors have been sued”: http:/www.ama-
assn.org/amednews/2010/08/ 16/pr120816.htm,

4 David M. Studdert, Michelle M. Mello, William M. Sage, Catherine M. DesRoches, Jordan Peugh, Kinga

Zapert, Troyen A, Brennan, Defensive Medicine: Among High-Risk Specialist Physicians in a Volatile

Malpractice Environment, 293 J. AM. MED. ASS'N 2609 (2005).

3 See note 4.




Defensive medicine is not done to increase income. If an internist orders a CAT scan, the
radiologist gets paid, not the internist.

Medical malpractice premiums written in 2009 totaled approximately $10.8 billion.® Indirect
costs, particularly increased use of tests and procedures by providers to protect against future
lawsuits ("defensive medicine"), have been estimated to be much higher than direct premiums.

The Pacific Institute puts the cost of defensive medicine at some $200 billion and estimates
that these additional liability-based medical care costs add at least 3.4 million Americans to the
rolls of the uninsured.” Nearly half of all medical malpractice claims do not involve injury or
medical error. Likewise, the Manhattan Institute concluded that about ten cents of every dollar
paid for health care services goes to cover malpractice premiums, defensive medicine, and other
costs associated with excessive litigation.

Medical Liability Fears Inhibit Quality of Care Improvements

Fear of medical liability makes it more difficult to improve systems by making doctors
reluctant to discuss and study errors and “near misses” or participate in morbidity and mortality
conferences if the findings are “discoverable” in a malpractice claim.

Another common myth is that a small group of bad doctors are responsible for most
malpractice cases, and the current medical tort system is needed or they will be free to repeatedly
harm patients through their negligence. According to a 2007 analysis of National Practitioner
Data Bank (NPDB) files by Public Citizen “[t]he vast majority of doctors — 82 percent — have
never had a medical malpractice payment since the NPDB was created in 1990. Just 5.9 percent
of doctors were responsible for 57.8 percent of all malpractice payments since 1991, according to
data from September 1990 through 2005. Just 2.3 percent of doctors, having three or more
malpractice payments, were responsible for 32.8 percent of all payments. Only 1.1 percent of
doctors, having four or more malpractice payments, were responsible for 20.2 percent of all
payments.”8

However, Public Citizen’s own report highlights the problem. According to the AMA
Physician Practice Information Survey, 75.4 percent of cardiothoracic surgeons, 68.3 percent of
general surgeons, 79.1 percent of neurosurgeons, 70.3 percent of orthopedic surgeons, and 69.6
percent of OB/GYNs have been sued.” The numbers do not add up. Either there are a lot of
frivolous lawsuits or almost all doctors are really bad doctors. The truth is that most claims are
meritless and do not result in a payment, yet most doctors have to defend themselves from these
unnecessary claims at a substantial cost to themselves and the Nation’s health care system.

¢ NAIC, “Countrywide Summary of Medical Malpractice Insurance, Calendar Years 1991-2009,” provided to CRS
on December 16, 2010.

7 Lawrence 1. McQuillan, Hovannes Ahramyan and Anthony P. Archie, Jackpot Justice: The True Cost of

America's Tort System, Pacific Research Institute (Mar. 2007).

¥ Public Citizen, Congress Watch, The Great Medical Malpractice Hoax: NPDB Data Continue to Show Medical
Liability System Produces Rational Outcomes, (January 2007):
http://www.citizen.org/publications/publicationredirect.cfin?1D=7497.

® AMA 2007-2008 Physician Practice Information survey.

5



The medical liability tort system does not-improve quality. A number of studies have failed
to show that the current system of medical liability deters medical errors or promotes patient
safety.'® This has been most extensively studied in the specialty of obstetrics where the fear of
medical liability has not been shown to result in fewer complications or cesarean sections.''
There is evidence, however, that fears of medical liability deter doctors from treating high risk
patients, performing high risk procedures, entering high risk specialties, and practicing in states
without liability reform.

This proposal will make it easier to promote efforts at improving patient safety and quality of
care by allowing doctors and hospitals to examine the causes of medical errors and make
systemic improvements without the fear of litigation that exists in States without liability reform.

A Recurring Crisis, Yet Washington Has Failed to Act

Medical malpractice reform has surfaced as a national issue repeatedly over recent decades
during periods of “crisis.” A 2004 survey found that three out of four emergency rooms had to
divert ambulances because of a shortage of specialists due to medical liability issues.'* The
evidence from States like California that medical liability reform works has been available for
over three decades. Unnecessary costs and defensive medicine have a negative effect on the
Federal health care programs of Medicare and Medicaid."

President Obama has repeatedly expressed his support for meaningful medical liability
reform. In a 2009 speech before the AMA, the President acknowledged that defensive medicine
leads to more tests and needless costs because doctors must protect themselves from frivolous
lawsuits."* Again, during a speech to a Joint Session of Congress in September 2009, President
Obama said “I don’t believe malpractice reform is a silver bullet, but I've talked to enough
doctors to know that defensive medicine may be contributing to unnecessary costs.”’> In his
2011 State of the Union address, President Obama again included medical liability reform as part
of his agenda.'®

A common question from the American people is why there were no meaningful medical
liability reform provisions in the health reform law. An October 2009 survey conducted by the

% Mello MM, Brennan TA. Deterrence of medical errors: theory and evidence for malpractice reform. Texas Law
Review. 2002; §0:1595-638.

"' A. Russell Localio, JD, MPH, MS; Ann G. Lawthers, ScD; Joan M. Bengtson, MD; Liesi E. Hebert, ScD; Susan
L. Weaver; Troyen A. Brennan, MD, JD; J. Richard Landis, PhD, Relationship Between Malpractice Claims and
Cesarcan Delivery, JAMA. 1993;269(3):366-373.

2 Hospital Emergency Department Administration Survey, “Federal Medical Liability Reform,” 2004, the
Schumacher Group, Alliance of Specialty Medicine, July 2005.

¥ Under Medicare, the federal government pays a percentage of doctors’ liability premiums through the practice
expense component of the physician fee schedule. The federal government also incurs costs because of defensive
medicine.

" The text of the June 2009 speech can be found here: http.//www.whitehouse.gov/the-press-office/remarks-
president-annual-conference-american-medical-association.

' The text of this address can be found here: http://www.whitehouse.gov/the-press-office/remarks-president-a-joint-
session-congress-health-care.

' In his January 25, 2011, State of the Union address, President Obama specifically called for “medical malpractice
reform to rein in frivolous lawsuits.” On January 27, Republicans on the Committee wrote directly to the President
seeking his leadership in crafting such legislation. There has been no response from the Administration.
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Health Coalition on Liability and Access found that 69 percent of Americans wanted medical
liability reform included in health care reform legislation.!” One of the most truthful answers
came from Governor Howard Dean when he commented as follows on the House bill (H.R.
3200):

Here’s why tort reform is not in the bill. When you go to pass a

really enormous bill like that, the more stuff you put in it, the more

enemies you make, right? And the reason that tort reform is not in

the bill is because the people who wrote it did not want to take on

the trial lawyers in addition to everyone else they were taking on.

And that is the plain and simple truth.'®

As Shown by the States, Comprehensive Reform Will Increase Patient Access to Quality Care
While Reducing Costs

States that have adopted caps have seen tremendous benefits. Patients who are harmed are
still compensated 100 percent for economic losses (anything to which a receipt can be attached),
suffered as the result of a health care injury. California’s landmark legislation, the Medical
Injury Compensation Reform Act of 1975 (MICRA) signed into law by Governor Jerry Brown
(D), helped to stabilize the California medical liability insurance market. From 1976 through
2009, California’s medical liability insurance premiums increased by 261 percent compared to a
total increase of 945 percent for the other 49 States."

Additionally, Texas adopted comprehensive medical malpractice reform, including caps on
non-economic damages, in 2003, and these reforms have yielded remarkable outcomes,
including an increase in new physicians, additional obstetricians, and reduced medical liability
premiums. From 2003 through 2009, the Texas Medical Board saw an increase of roughly 60
percent in their new physician licensure applications.”’ While other states were losing
obstetricians, Texas actually gained obstetricians. The number of obstetricians in Texas
increased by 218 between 2002 and 2009 to a total of 2,444 Finally, all major physician
liability carriers in Texas have reduced their rates resulting in nearly all Texas physicians having
their premiums lowered by at least 30 percent and some by well over 40 percent since 2004.%

Caps on non-economic damages do not deny injured patients the ability to have their cases
heard. States that have enacted caps have not seen a significant reduction in the number of
claims, only in the number of unpredictable and unreasonably large awards for pain and

"7 112th Congress Committee on the Judiciary Report on the “Help Efficient, Accessible, Low-Cost, Timely
Healthcare Act of 2011.”

18 http://washingtonexaminer.com/blogs/beltway-confidential/2009/08/dean-says-obamacare-authors-dont-want-
challenge-trial-lawyers.

' The American Medical Association’s written testimony for January 20, 2011, House Judiciary Committee
hearing: http://www.ama-assn.org/amal/pub/upload/mm/399/ama-statement-medical-liability-reform-201 .pdf

% Texas Medical Association’s “Proposition 12 Produces Healthy Benefits™; http:/www.texmed.org/
Template.aspx?id=5238.

! The chart detailing obstetricians in Texas can be found here: http://www.tapa.info/Downloads/Improving
Access/2010_Charts/06_ TAPA_Obstetricians.pdf.

? Texas Medical Association *Professional Liability Insurance Reform”: hitp://www.texmed.org/Template.

aspx?id=780.




suffering.”? States that have not enacted reform continue to allow a few patients and their
attorneys unlimited awards while everyone else is burdened with limited health care and rising
costs.

Twenty-eight States have enacted meaningful medical liability reform that includes, among
other provisions, a cap on non-economic damages, while twenty-two States continue to operate
within the national health care system without meaningful liability reform.** In States with caps
on non-economic damages, liability premiums are 17 percent lower than they are in States
without such caps.”

In those States that have enacted meaningful reform, malpractice premiums are affordable,
defensive medicine costs are lower and patients have greater access to care when and where they
need it. For example, two thorough studies that used national data on Medicare populations
concluded that States with medical liability reforms saw an average reduction of 4.3 percent in
hospital costs for patients in managed care prog,rams.26 This is not the case in States that have
refused to enact meaningful reform.

In States without liability reform, the system does not serve anyone except trial lawyers.
Injured patients are not compensated in a timely or equitable way. They are forced to wade
through several years of litigation and receive, on average, only 46 cents of evergf dollar awarded
while the remaining 54 cents goes to their lawyers and other administrative fees. 4

State reforms show that comprehensive medical liability reform, that includes caps on non-
economic damage awards, will improve patients’ access to quality care while reducing the
overall cost of health care in America.

HEARINGS

ACA Funding Provisions

The Subcommittee on Health held hearings on Prevention and Public Health Funds during
the first session of the 112th Congress. On March 9, 2011, the Subcommittee held a hearing
entitled “Setting fiscal Priorities in Health Care Funding.” The Subcommittee received
testimony from the Honorable Earnest Istook, Distinguished Fellow, the Heritage Foundation;
Dr. John C. Goodman, President and CEQO, National Center for Policy Analysis; and the
Honorable Joseph F. Vitale, New Jersey State Senate.

Medicaid

2 In July 2007, a Los Angeles County Court awarded a plaintiff over $96 million in damages while abiding by
MICRA’s $250,000 cap on non-economic damages. www.micra.org.

2 AANS/CNS PowerPoint Presentation “The State of Medical Liability Reform: Successes and Challenges for the
Future”, February 19, 2010.

#«The Medical Malpractice ‘Crisis’: Trends and the Impact of State Tort Reforms,” Kenneth E. Thorpe, (January
21, 2004) at 20-30.

% Daniel P. Kessler and Mark B. McClellan, “Medical Liability, Managed Care, and Defensive Medicine,” National
Bureau of Economic Research (NBER) Working Paper 7537 (February 2000) at 16.

7 NEJM “Claims, FErrors, and Compensation Payments in Medical Malpractice Litigation.”:
http://www.nejm.org/doi/full/10.1056/ NEJMsa054479.




The full Committee and the Subcommittee on Health held hearings on Medicaid reform
during the first session of the 112th Congress. On Tuesday, March 1, 2011, the full Committee
held a hearing entitled “The Consequences of Obamacare: Impact on Medicaid and State Health
Care Reform.” The Committee received testimony from Utah Governor Gary R. Hubert,
Mississippi Governor Haley Barbour, and Massachusetts Governor Deval Patrick.

Medical Liability

The Subcommittee on Health held hearings on Medical Liability during the first session of
the 112th Congress. On April 6, 2011, the Subcommittee held a hearing entitled “The Cost of
the Medical Liability System Proposals for Reform, including H.R. 5, the Help Efficient,
Accessible, Low-cost, Timely Healthcare (HEALTH) Act of 2011.” The Subcommittee received
testimony from Dr. Lisa M. Hollier, MPH, American College of Obstetricians and
Gynecologists Fellow, Professor and Director of the Lyndon B Jonson Residency Program at the
University of Texas Medical School at Houston; Dr. Allen B. Kachalia, Esq., Medical Director
of Quality and Safety, Brigham and Women’s Hospital, Harvard Medical School; and Dr. Troy
M. Tippetts, Past President, American Association of Neurological Surgeons and Past President,
Florida Medical Association.

COMMITTEE CONSIDERATION

On April 24 and 25, 2012, the Committee met in open markup session to consider the
Committee Prints entitled “Title [—Repeal of Certain ACA Funding Provisions,” “Title II—
Medicaid,” and “Title I[II—Liability Reform.” A motion by Mr. Upton to transmit the
Committee Prints as the recommendations of the Committee, and all appropriate accompanying
material, including additional, supplemental, or dissenting views, to the House Committee on the
Budget, in order to comply with the reconciliation directive included in section 201 of H. Con.
Res. 112, establishing the budget for the United States Government for fiscal year 2013 and
setting forth appropriate budgetary levels for fiscal years 2014 through 2022, and consistent with
section 310 of the Congressional Budget and Impoundment Control Act of 1974, was agreed to
by a voice vote.

COMMITTEE VOTES

Clause 3(b) of Rule XIII of the Rules of the House of Representatives requires the
Committee to list the record votes on the motion to report legislation and amendments thereto.
The following are the recorded votes taken on amendments offered to the Committee Prints.

[INSERT VOTES]
COMMITTEE OVERSIGHT FINDINGS
Pursuant to clause 3(c)(1) of Rule XIII of the Rules of the House of Representatives, the
oversight findings and recommendations of the Committee are reflected in the descriptive

portions of this report, including the finding that reigning in mandatory spending is necessary to
avoid a debt crisis.



COMMITTEE ON ENERGY AND COMMERCE -- 112TH CONGRESS
ROLL CALL VOTE # 89

BILL: Committee Print, Title —Repeal of Certain ACA Funding Provisions

AMENDMENT: An amendment offered by Mr. Pallone, No. 1, to provide that section 101 shall not apply to a
State award unless the Governor certified that the State prefers not to have a Federal

exchange and wants to establish and operate such an exchange.

DISPOSITION: NOT AGREED TO, by aroll call vote of 16 yeas and 28 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton Mr. Dingell
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green
Mr. Rogers Ms. DeGette
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes X
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X

04/25/2012




COMMITTEE ON ENERGY AND COMMERCE -- 112TH CONGRESS
ROLL CALL VOTE # 90

BILL: Committee Print, Title —Repeal of Certain ACA Funding Provisions

AMENDMENT: An amendment offered by Mr. Gonzalez, No. 2, to provide that section 101 shall not apply
to awards for the Small Business Health Options Program.

DISPOSITION: NOT AGREED TO, by roll call vote of 20 yeas and 30 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X

04/25/2012




COMMITTEE ON ENERGY AND COMMERCE -- 112TH CONGRESS
ROLL CALL VOTE #91

BILL: Committee Print, Title —Repeal of Certain ACA Funding Provisions

AMENDMENT: An amendment offered by Ms. Eshoo, No. 3, section 101 shall not apply for a State award
for the use of certifying health plans as qualified health plans that satisfy applicable
requirements for not having lifetime or annual limits.

DISPOSITION: NOT AGREED TO, by aroll call vote of 21 yeas and 30 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X

04/25/2012




COMMITTEE ON ENERGY AND COMMERCE -- 112TH CONGRESS
ROLL CALL VOTE # 92

BILL: Committee Print, Title —Repeal of Certain ACA Funding Provisions

AMENDMENT: An amendment offered by Ms. Schakowsky, No. 4, to provide that section 101 shall not
apply to awards for corrective actions related to rate review.

DISPOSITION: NOT AGREED TO, by roll call vote of 18 yeas and 33 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X

04/25/2012




COMMITTEE ON ENERGY AND COMMERCE -- 112TH CONGRESS
ROLL CALL VOTE #93

BILL: Committee Print, Title —Repeal of Certain ACA Funding Provisions

AMENDMENT: An amendment offered by Mrs. Capps, No. 5, to provide that section 102 shall not take
effect until Healthy People 2020 goals have been met.

DISPOSITION: NOT AGREED TO, by aroll call vote of 22 yeas and 30 nays.

Mrs. McMorris Rodgers

Mrs. Christensen

Mr. Harper

Ms. Castor

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick Mrs. Capps X
Mr. Sullivan Mr. Doyle X
Mr. Murphy Ms. Schakowsky X
Mr. Burgess Mr. Gonzalez X
Mrs. Blackburn Ms. Baldwin X
Mr. Bilbray Mr. Ross X
Mr. Bass Mr. Matheson X
Mr. Gingrey Mr. Butterfield X
Mr. Scalise Mr. Barrow X
Mr. Latta Ms. Matsui X

X
X

Mr. Lance

Mr. Sarbanes

Mr. Cassidy

Mr. Guthrie

Mr. Olson

Mr. McKinley

Mr. Gardner

Mr. Pompeo

Mr. Kinzinger

Mr. Griffith

X IX[|X[X|IX]|IX[X[X|X[|X[X|IX]|X|X|[X|IX|X[|X|X]|X]|X

04/25/2012




COMMITTEE ON ENERGY AND COMMERCE -- 112TH CONGRESS
ROLL CALL VOTE # 94

BILL: Committee Print, Title —Repeal of Certain ACA Funding Provisions

AMENDMENT: An amendment offered by Ms. Matsui, No. 6, to provide that section 102 shall not take
effect until the date that the health objectives in Healthy People 2020 relating to older adults
have been met.

DISPOSITION: NOT AGREED TO, by roll call vote of 22 yeas and 30 nays.

Mrs. McMorris Rodgers

Mrs. Christensen

Mr. Harper

Ms. Castor

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick Mrs. Capps X
Mr. Sullivan Mr. Doyle X
Mr. Murphy Ms. Schakowsky X
Mr. Burgess Mr. Gonzalez X
Mrs. Blackburn Ms. Baldwin X
Mr. Bilbray Mr. Ross X
Mr. Bass Mr. Matheson X
Mr. Gingrey Mr. Butterfield X
Mr. Scalise Mr. Barrow X
Mr. Latta Ms. Matsui X

X
X

Mr. Lance

Mr. Sarbanes

Mr. Cassidy

Mr. Guthrie

Mr. Olson

Mr. McKinley

Mr. Gardner

Mr. Pompeo

Mr. Kinzinger

Mr. Griffith

XIX|IX|X[X|IX[|X[X[X]X|X[X|IX]|X[X|X]|X|X|X]|X]|X

04/25/2012




COMMITTEE ON ENERGY AND COMMERCE -- 112TH CONGRESS
ROLL CALL VOTE # 95

BILL: Committee Print, Title —Repeal of Certain ACA Funding Provisions

Mrs. McMorris Rodgers

Mrs. Christensen

AMENDMENT: An amendment offered by Ms. Schakowsky, No. 7, to provide that section 102 shall not
apply to programs to provide breast cancer, cervical screenings, and other preventive health
services for women.

DISPOSITION: NOT AGREED TO, by aroll call vote of 22 yeas and 30 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick Mrs. Capps X
Mr. Sullivan Mr. Doyle X
Mr. Murphy Ms. Schakowsky X
Mr. Burgess Mr. Gonzalez X
Mrs. Blackburn Ms. Baldwin X
Mr. Bilbray Mr. Ross X
Mr. Bass Mr. Matheson X
Mr. Gingrey Mr. Butterfield X
Mr. Scalise Mr. Barrow X
Mr. Latta Ms. Matsui X

X
X

Mr. Harper

Ms. Castor

Mr. Lance

Mr. Sarbanes

Mr. Cassidy

Mr. Guthrie

Mr. Olson

Mr. McKinley

Mr. Gardner

Mr. Pompeo

Mr. Kinzinger

Mr. Griffith

XIX|IX|X[X|IX[|X[X[X]X|X[X|IX]|X[X|X]|X|X|X]|X]|X

04/25/2012




COMMITTEE ON ENERGY AND COMMERCE -- 112TH CONGRESS
ROLL CALL VOTE # 96

BILL: Committee Print, Title —Repeal of Certain ACA Funding Provisions
AMENDMENT: A motion by Mr. Upton to agree to the Committee Print. (Final Passage)

DISPOSITION: AGREED TO, as amended, by a roll call vote of 30 yeas and 22 nays.

Mrs. McMorris Rodgers

Mrs. Christensen

Mr. Harper

Ms. Castor

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick Mrs. Capps X
Mr. Sullivan Mr. Doyle X
Mr. Murphy Ms. Schakowsky X
Mr. Burgess Mr. Gonzalez X
Mrs. Blackburn Ms. Baldwin X
Mr. Bilbray Mr. Ross X
Mr. Bass Mr. Matheson X
Mr. Gingrey Mr. Butterfield X
Mr. Scalise Mr. Barrow X
Mr. Latta Ms. Matsui X

X
X

Mr. Lance

Mr. Sarbanes

Mr. Cassidy

Mr. Guthrie

Mr. Olson

Mr. McKinley

Mr. Gardner

Mr. Pompeo

Mr. Kinzinger

Mr. Griffith

XIX|IX|X[X|IX[|X[X[X]X|X[X|IX[|X[|X|[X]|X|X|X]|X]|X

04/25/2012




COMMITTEE ON ENERGY AND COMMERCE -- 112TH CONGRESS
ROLL CALL VOTE #97

BILL: Committee Print, Title IlI—Medicaid

AMENDMENT: A motion offered by Mr. Sarbanes, No. 1a, second degree amendment to the Barton
amendment that would continue the performance bonus payments program beyond its
Children’s Health Insurance Reauthorization Act of 2009 (CHIPRA) statutory expiration by
allowing for the redirection of CHIP funds from the allocations and contingency fund to the
performance bonus payments after fiscal year 2013.

DISPOSITION: NOT AGREED TO, by aroll call vote of 18 yeas and 30 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey
Mr. Whitfield X Mr. Towns
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes X
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X

04/25/2012




COMMITTEE ON ENERGY AND COMMERCE -- 112TH CONGRESS
ROLL CALL VOTE # 98

BILL: Committee Print, Title IlI—Medicaid

AMENDMENT: An amendment by Mr. Barton, No. 1, to rescind the performance bonus payments to States
that were created in CHIPRA.

DISPOSITION: AGREED TO, by aroll call vote of 30 yeas and 21 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X

04/25/2012




COMMITTEE ON ENERGY AND COMMERCE -- 112TH CONGRESS
ROLL CALL VOTE # 99

BILL: Committee Print, Title II—Medicaid

AMENDMENT: An amendment offered by Mrs. Christensen, No. 2, to strike section 204, which returns
Medicaid funding levels for the U.S. territories to pre-PPACA and pre-ARRA levels.

DISPOSITION: NOT AGREED TO, by aroll call vote of 21 yeas to 30 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X

04/25/2012




COMMITTEE ON ENERGY AND COMMERCE -- 112TH CONGRESS
ROLL CALL VOTE # 100

BILL: Committee Print, Title IlI—Medicaid

AMENDMENT: An amendment offered by Mr. Pallone, No. 3, to amend Section 201 by carving out nursing
facilities from the new 5.5% tax threshold.

DISPOSITION: NOT AGREED TO, by aroll call vote of 21 yeas and 29 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X
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COMMITTEE ON ENERGY AND COMMERCE -- 112TH CONGRESS
ROLL CALL VOTE # 101

BILL: Committee Print, Title IlI—Medicaid

AMENDMENT: An amendment offered by Mr. Engel, No. 4, to strike section 202, which rebases the State
DSH allotments for fiscal year 2022.

DISPOSITION: NOT AGREED TO, by aroll call vote of 21 yeas and 30 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X
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COMMITTEE ON ENERGY AND COMMERCE -- 112TH CONGRESS
ROLL CALL VOTE # 102

BILL: Committee Print, Title IlI—Medicaid

AMENDMENT: An amendment offered by Ms. Baldwin, No. 5, to amend section 203 of to prevent the repeal
of the Maintenance of Effort (MOE) until the Secretary of HHS can certify that disabled
children or dual-eligibles are not affected by its repeal.

DISPOSITION: NOT AGREED TO, by aroll call vote of 21 yeas and 30 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X
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COMMITTEE ON ENERGY AND COMMERCE -- 112TH CONGRESS
ROLL CALL VOTE # 103

BILL: Committee Print, Title IlI—Medicaid

AMENDMENT: An amendment offered by Mr. Markey, No. 6, to require government negation of Part-D
prescription drug prices.

DISPOSITION: NOT AGREED TO, by aroll call vote of 21 yeas and 30 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X
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COMMITTEE ON ENERGY AND COMMERCE -- 112TH CONGRESS
ROLL CALL VOTE # 104

BILL: Committee Print, Title IlI—Medicaid

AMENDMENT: A motion by Mr. Upton to agree to the Committee Print, as amended. (Final Passage)

DISPOSITION: AGREED TO, as amended, by a roll call vote of 30 yeas and 20 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X
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COMMITTEE ON ENERGY AND COMMERCE -- 112TH CONGRESS
ROLL CALL VOTE # 105

BILL: Committee Print, Title I1l—Liability Reform

AMENDMENT: An amendment offered by Ms. Baldwin, No. 1, to provide that the Committee Print does not
preempt any State law pertaining to medical malpractice or medical product liability case.

DISPOSITION: NOT AGREED TO, by aroll call vote of 22 yeas and 29 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X
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COMMITTEE ON ENERGY AND COMMERCE -- 112TH CONGRESS
ROLL CALL VOTE # 106

BILL: Committee Print, Title I1l—Liability Reform

AMENDMENT: An amendment offered by Mr. Barrow, No. 2, to provide that the Committee Print does not
preempt or supersede any State constitution, including provisions construed by State case

law.

DISPOSITION: NOT AGREED TO, by aroll call vote of 22 yeas and 29 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X
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COMMITTEE ON ENERGY AND COMMERCE -- 112TH CONGRESS
ROLL CALL VOTE # 107

BILL: Committee Print, Title I1l—Liability Reform

AMENDMENT: An amendment offered by Ms. Castor, No. 3, to provide that the Committee Print does not
apply to causes of action arising out of PPACA for services related to women’s preventative

health services.

DISPOSITION: NOT AGREED TO, by aroll call vote of 20 yeas and 31 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X
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COMMITTEE ON ENERGY AND COMMERCE -- 112TH CONGRESS
ROLL CALL VOTE # 108

BILL: Committee Print, Title I1l—Liability Reform

AMENDMENT: A motion by Mr. Upton to agree to the Committee Print. (Final Passage)

DISPOSITION: AGREED TO, by aroll call vote of 29 yeas and 22 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X
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STATEMENT OF GENERAL PERFORMANCE GOALS AND OBJECTIVES

In accordance with clause 3(c)(4) of Rule XIII of the Rules of the House of Representatives,
the performance goals and objectives of the Committee are reflected in the descriptive portions
of this report, including the goal of avoiding a debt crisis by reigning in mandatory spending.

NEW BUDGET AUTHORITY, ENTITLEMENT AUTHORITY, AND TAX EXPENDITURES

In compliance with clause 3(c)(2) of Rule XIII of the Rules of the House of Representatives,
the Committee finds that the Committee Prints would result in no new or increased budget
authority, entitlement authority, or tax expenditures or revenues.

EARMARK

In compliance with clause 9(¢), 9(f), and 9(g) of Rule XXI, the Committee finds that the
Committee Prints contain no earmarks, limited tax benefits, or limited tariff benefits.

COMMITTEE COST ESTIMATE

The Committee adopts as its own the cost estimate prepared by the Director of the
Congressional Budget Office pursuant to section 402 of the Congressional Budget Act of 1974.

CONGRESSIONAL BUDGET OFFICE ESTIMATE

Pursuant to clause 3(c)(3) of Rule XIII of the Rules of the House of Representatives, the
following is the cost estimate provided by the Congressional Budget Office pursuant to section
402 of the Congressional Budget Act of 1974:

[INSERT]
FEDERAL MANDATES STATEMENT

The Committee adopts as its own the estimate of Federal mandates prepared by the Director
of the Congressional Budget Office pursuant to section 423 of the Unfunded Mandates Reform
Act.

ADVISORY COMMITTEE STATEMENT

No advisory committees within the meaning of section 5(b) of the Federal Advisory
Committee Act were created by this legislation.

CONSTITUTIONAL AUTHORITY STATEMENT
Pursuant to clause 7 of Rule XII of the Rules of the House of Representatives, the

Committee finds that the Constitutional authority for this legislation is provided in Article I,
section 8, clause 3.
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APPLICABILITY TO LEGISLATIVE BRANCH

The Committee finds t