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Union Calendar No.

1121H CONGRESS
2D SESSION H. R.

[Report No. 112-]

To provide for reconciliation pursuant to section 201 of the concurrent
resolution on the budget for fiscal year 2013.

IN THE HOUSE OF REPRESENTATIVES

May --, 2012
Mr. RyaN of Wisconsin from the Committee on the Budget, reported the fol-
lowing bill; which was committed to the Committee of the Whole House
on the State of the Union and ordered to be printed

A BILL

To provide for reconciliation pursuant to section 201 of

the concurrent resolution on the budget for fiscal year 2013.
1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

Reconciliation Act of 20127,

2
3
4 This Act may be cited as the “Sequester Replacement
5
6 SEC. 2. TABLE OF CONTENTS.

7 The table of contents is as follows:
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. 1. Short title.
. 2. Table of contents.

TITLE I—AGRICULTURE

. 101. Short title.

. 102. ARRA sunset at June 30, 2012.

. 103. Categorical eligibility limited to cash assistance.

. 104. Standard utility allowances based on the receipt of energy assistance

payments.

. 105. Employment and training; workfare.
. 106. End State bonus program for the supplemental nutrition assistance

program.

. 107. Funding of employment and training programs.

. 108. Turn off indexing for nutrition education and obesity prevention.
. 109. Extension of Authorization of Food and Nutrition Act of 2008.

. 110. Effective dates and application of amendments.

TITLE I—COMMITTEE ON ENERGY AND COMMERCE
Subtitle A—Repeal of Certain ACA Funding Provisions

201. Repealing mandatory funding to states to establish American Health
Benefit Exchanges.

202. Repealing Prevention and Public Health Fund.

203. Rescinding unobligated balances for CO-OP program.

Subtitle B—Medicaid

211. Revision of provider tax indirect guarantee threshold.

212. Rebasing of State DSI allotments for fiscal year 2022.

213. Repeal of Medicaid and CHIP maintenance of effort requirements
under PPACA.

214. Medicaid payments to territories.

215. Repealing bonus payments for enrollment under Medicaid and CHIP.

Subtitle C—Liability Reform

221. Findings and purpose.

222, Encouraging speedy resolution of claims.

223. Compensating patient injury.

224. Maximizing patient recovery.

225. Additional HEALTH benefits.

). Punitive damages.

227. Authorization of payment of future damages to claimants in
HEALTH care lawsuits.

228. Definitions.

229. Effect on other laws.

230. State flexibility and protection of States’ rights.

231. Applicability; effective date.

TITLE IHII—FINANCIAL SERVICES
301. Table of contents.
Subtitle A—Orderly Liquidation Fund

311. Repeal of liquidation authority.
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Subtitle B—ITome Affordable Modification Program

Short title.

Congressional findings.
Termination of authority.
Sense of Congress.

Subtitle C—Bureau of Consumer Financial Protection

Bringing the Bureau of Consumer Financial Protection into the reg-
ular appropriations process.

Subtitle D—Flood Insurance Reform

Short title.

Extensions.

Mandatory purchase.

Reforms of coverage terms.

Reforms of premium rates.

Technical Mapping Advisory Couneil.

FEMA incorporation of new mapping protocols.

Treatment of levees.

Privatization initiatives.

FEMA annual report on insurance program.

Mitigation assistance.

Notification to homeowners regarding mandatory purchase require-
ment applicability and rate phase-ins.

Notification to members of congress of flood map revisions and up-
dates.

Notification and appeal of map changes; notification to communities
of establishment of flood elevations.

Notification to tenants of availability of contents insurance.

Notification to policy holders regarding direct management of policy
by FEMA.

Notice of availability of flood insurance and escrow in RESPA good
faith estimate.

Reimbursement for costs incurred by homeowners and communities
obtaining letters of map amendment or revision.

Enhanced communication with certain communities during map up-
dating process.

Notification to residents newly included in flood hazard areas.

Treatment of swimming pool enclosures outside of hurricane season.

Information regarding multiple perils claims.

FEMA authority to reject transfer of policies.

Appeals.

Reserve fund.

CDBG eligibility for flood insurance outreach activities and commu-
nity building code administration grants.

Technical corrections.

Requiring competition for national flood insurance program policies.

Studies of voluntary community-based flood insurance options.

Report on inclusion of building codes in floodplain management cri-
teria.

Study on graduated risk.

Report on flood-in-progress determination.

Study on repaying flood insurance debt.
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See. 374. No cause of action.
See. 375. Authority for the corps of engineers to provide specialized or technical

services.
Subtitle E—Repeal of the Office of Financial Research
See. 381. Repeal of the Office of Financial Research.
TITLE IV—COMMITTEE ON THE JUDICIARY

See. 401. Short title.

See. 402. Encouraging speedy resolution of claims.

See. 403. Compensating patient injury.

See. 404. Maximizing patient recovery.

Sec. 405. Punitive damages.

See. 406. Authorization of payment of future damages to claimants in health
care lawsuits.

See. 407. Definitions.

See. 408. Effect on other laws.

See. 409. State flexibility and protection of States’ rights.

See. 410. Applicability; effective date.

TITLE V—COMMITTEE ON OVERSIGHT AND GOVERNMENT
REFORM

See. 501. Retirement contributions.

See. 502. Annuity supplement.

See. 503. Contributions to Thrift Savings Fund of payments for acerued or ac-
cumulated leave.

TITLE VI—COMMITTEE ON WAYS AND MEANS

Subtitle A—Recapture of Overpayments Resulting From Certain Federally-
subsidized Health Insurance

See. 601. Recapture of overpayments resulting from certain federally-subsidized
health insurance.

Subtitle B—Social Security Number Required to Claim the Refundable
Portion of the Child Tax Credit

See. 611. Social security number required to claim the refundable portion of the
child tax credit.

Subtitle C—Human Resources Provisions

Sec. 621. Repeal of the program of block grants to States for social services.
TITLE I—AGRICULTURE
SEC. 101. SHORT TITLE.
This title may be cited as the “Agricultural Reconcili-

ation Act of 20127,
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1 SEC. 102. ARRA SUNSET AT JUNE 30, 2012.

2 Section 101(a)(2) of division A of the American Re-
3 covery and Reinvestment Act of 2009 (Public Law 111-
4 5; 123 Stat. 120) is amended by striking “October 31,
5 2013”7 and inserting “June 30, 20127,

6 SEC. 103. CATEGORICAL ELIGIBILITY LIMITED TO CASH AS-
7 SISTANCE.

8 Section 5 of the Food and Nutrition Act of 2008 (7
9 U.S.C.2014) is amended—

10 (1) in the 2d sentence of subsection (a) by
11 striking ‘“‘households in which each member receives
12 benefits” and inserting “households in which each
13 member receives cash assistance”, and

14 (2) in subsection (j) by striking “‘or who re-
15 ceives benefits under a State program’ and inserting
16 “or who receives cash assistance under a State pro-
17 oram’’.

18 SEC. 104. STANDARD UTILITY ALLOWANCES BASED ON THE

19 RECEIPT OF ENERGY ASSISTANCE PAY-
20 MENTS.
21 (a) STANDARD UTILITY ALLOWANCE.—Section 5 of

22 the Food and Nutrition Act of 2008 (7 U.S.C. 2014) is
23 amended—

24 (1) in subsection (e)(6)(C) by striking clause
25 (iv), and
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25 MENT AND TRAINING PROGRAMS.

6

(2) I subsection (k) by striking paragraph (4)
and inserting the following:

“(4) THIRD PARTY ENERGY ASSISTANCE PAY-
MENTS.—For purposes of subsection (d)(1), a pay-
ment made under a State law (other than a law re-
ferred to in paragraph (2)(G)) to provide energy as-
sistance to a household shall be considered money
payable directly to the household.”.

(b) CONFORMING AMENDMENTS.—Section

2605(f)(2) of the Low-Income IHome Energy Assistance
Act of 1981 (42 U.S.C. 8624(f)(2)) 1s amended—

(1) by striking “and for purposes of deter-
mining any excess shelter expense deduction under
section H(e) of the Food and Nutrition Act of 2008
(7 U.S.C. 2014(e))”, and

(2) in subparagraph (A) by inserting before the

(X3

semicolon the following: “, except that such pay-
ments or allowances shall not be deemed to be ex-
pended for purposes of determining any excess shel-
ter expense deduction under section 5(e)(6) of the

Food and Nutrition Act of 2008 (7 U.S.C.
2014(e)(6))”.

SEC. 105. EMPLOYMENT AND TRAINING; WORKFARE.

(a) ADMINISTRATIVE COST-SHARING FOR EMPLOY-
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7
(1) IN GENERAL.—Section 16 of the Food and
Nutrition Act of 2008 (7 U.S.C. 2025) is amend-
ed—

(A) in subsection (a) by inserting ““(other
than a program carried out under section
6(d)(4) or section 20)”" after “‘supplemental nu-
trition assistance program’ the 1st place it ap-
pears, and

(B) in subsection (h)—

(1) by striking paragraphs (2) and (3),
and
(i) by redesignating paragraphs (4)
and (5) as paragraphs (2) and (3), respec-
tively.
(2) CONFORMING AMENDMENTS.—

(A) Section 17(b)(1)(B)(iv)(III)(hh) of the
Food and Nutrition Act of 2008 (7 U.S.C.
2026(b)(1)(B)(iv)(III)(hh)) is amended by

striking “(2), (h)(2), or (h)(3)” and inserting

4 )

or ().

(B) Section 22(d)(1)(B)(i1) of the Food
and Nutrition Act of 2008 (7 U.S.C.
2031(d)(1)(B)(i1)) is amended is amended by
striking ““, (g), (h)(2), and (h)(3)” and insert-

ing “and (g)”.
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(b) ADMINISTRATIVE COST-SHARING AND REIM-
BURSEMENTS FOR WORKFARE.—Section 20 of the Food
and Nutrition Act of 2008 (7 U.S.C. 2029) is amended
by striking subsection (g).

SEC. 106. END STATE BONUS PROGRAM FOR THE SUPPLE-
MENTAL NUTRITION ASSISTANCE PROGRAM.

Section 16 of the Food and Nutrition Act of 2008
(7 U.S.C. 2025) is amended by striking subsection (d).
SEC. 107. FUNDING OF EMPLOYMENT AND TRAINING PRO-

GRAMS.

For purposes of fiscal year 2013, the reference to
$90,000,000 in section 16(h)(1)(A) of the Food and Nu-
trition Act of 2008 (7 U.S.C. 2025(h)(1)(A)) shall be
deemed to be a reference to $79,000,000.

SEC. 108. TURN OFF INDEXING FOR NUTRITION EDU-
CATION AND OBESITY PREVENTION.

Section 28(d) of the Food and Nutrition Act of 2008
(7 U.S.C. 2037(d)) is amended by striking “‘years—"" and
all that follows through the period at the end, and insert-
ing “vears, $375,000,000.”.

SEC. 109. EXTENSION OF AUTHORIZATION OF FOOD AND
NUTRITION ACT OF 2008.

Section 18(a)(1) of the Food and Nutrition Act of

2008 (7 U.S.C. 2027(a)(1)) is amended by striking

“2012” and inserting “2013”.
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9
SEC. 110. EFFECTIVE DATES AND APPLICATION OF AMEND-

MENTS.

(a) GENERAL EFFECTIVE DATE.—Except as pro-
vided in subsection (b), this title and the amendments
made by this title shall take effect on October 1, 2012,
and shall apply only with respect to certification periods
that begin on or after such date.

(b) SPECIAL EFFECTIVE DATE.—Section 107 and
the amendments made by sections 102, 103, 104, and 109
shall take effect on the date of the enactment of this Act
and shall apply only with respect to certification periods

that begin on or after such date.

TITLE II—COMMITTEE ON
ENERGY AND COMMERCE
Subtitle A—Repeal of Certain ACA
Funding Provisions
SEC. 201. REPEALING MANDATORY FUNDING TO STATES TO

ESTABLISH AMERICAN HEALTH BENEFIT EX-
CHANGES.
(a) IN GENERAL.—Section 1311(a) of the Patient
Protection and Affordable Care Act (42 U.S.C. 18031(a))
is repealed.

(b) RESCISSION OF UNOBLIGATED KFUNDS.—Of the

funds made available under such section 1311(a), the un-

obligated balance is rescinded.
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10
SEC. 202. REPEALING PREVENTION AND PUBLIC HEALTH

FUND.

(a) IN GENERAL.—Section 4002 of the Patient Pro-
tection and Affordable Care Act (42 U.S.C. 300u-11) is
repealed.

(b) RESCISSION OF UNOBLIGATED FUNDS.—Of the
funds made available by such section 4002, the unobli-
cated balance is rescinded.

SEC. 203. RESCINDING UNOBLIGATED BALANCES FOR CO-
OP PROGRAM.

Of the funds made available under section 1322(g)
of the Patient Protection and Affordable Care Act (42
U.S.C. 18042(g)), the unobligated balance is rescinded.

Subtitle B—Medicaid
SEC. 211. REVISION OF PROVIDER TAX INDIRECT GUAR-
ANTEE THRESHOLD.

Section 1903(w)(4)(C)(11) of the Social Security Act
(42 U.S.C. 1396b(w)(4)(C)(11)) is amended by inserting
“and for portions of fiscal years beginning on or after Oc-
tober 1, 2012, after “October 1, 2011,”.

SEC. 212. REBASING OF STATE DSH ALLOTMENTS FOR FIS-
CAL YEAR 2022.

Section 1923(f) of the Social Security Act (42 U.S.C.
1396r-4(f)) is amended—

(1) by redesignating paragraph (9) as para-

oraph (10);
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11
(2) in paragraph (3)(A) by striking ‘‘para-
oraphs (6), (7), and (8)” and inserting ‘“‘paragraphs

(6), (7), (8), and (9)”; and

(3) by inserting after paragraph (8) the fol-
lowing new paragraph:
“(9) REBASING OF STATE DSH ALLOTMENTS

FOR FISCAL YEAR 2022.—With respect to fiscal

2022, for purposes of applying paragraph (3)(A) to

determine the DSH allotment for a State, the

amount of the DSI allotment for the State under
paragraph (3) for fiscal year 2021 shall be treated
as 1f it were such amount as reduced under para-

eraph (7).”.

SEC. 213. REPEAL OF MEDICAID AND CHIP MAINTENANCE
OF EFFORT REQUIREMENTS UNDER PPACA.

(a) REPEAL OF PPACA MEDICAID MOE.—Section
1902 of the Social Security Act (42 U.S.C. 1396a) is
amended by striking subsection (gg).

(b) REPEAL oOr PPACA CHIP MOE.—Section
2105(d)(3) of the Social Security Act (42 U.S.C.
1397ee(d)(3)) 1s amended—

(1) by striking subparagraph (A);
(2) by redesignating subparagraphs (B) and

(C) as subparagraphs (A) and (B), respectively; and
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12
(3) in the paragraph heading, by striking
“CONTINUATION OF ELIGIBILITY STANDARDS FOR
CHILDREN UNTIL OCTOBER 1, 2019”7 and inserting

“CONTINUITY OF COVERAGE”.

(¢) CONFORMING AMENDMENTS.

(1) Section 1902(a) of the Social Security Act
(42 U.S.C. 1396a(a)) is amended by striking para-
oraph (74).

(2) Effective January 1, 2014, paragraph (14)
of section 1902(e) (as added by section 2002(a) of
Public Law 111-148) is amended by striking the
third sentence of subparagraph (A).

(d) EFFECTIVE DATE.—Except as provided in sub-

section (¢)(2), the amendments made by this section shall
take effect on the date of the enactment of this section.

SEC. 214. MEDICAID PAYMENTS TO TERRITORIES.

(a) LiMIT ON PAYMENTS.—Section 1108(g) of the

Social Security Act (42 U.S.C. 1308(2)) is amended—

(1) in paragraph (2)—

(A) by striking “paragraphs (3) and (5)";
and

(B) by inserting ‘“‘paragraph (3)” after

“and subject to”’;
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(2) in paragraph (4), by striking *“(3), and”
and all that follows through “of this subsection” and
inserting “‘and (3) of this subsection”; and
(3) by striking paragraph (5).

(b) FMAP.—The first sentence of section 1905(b) of
the Social Security Act (42 U.S.C. 1396d(b)) is amended
by striking “shall be 55 percent” and inserting ‘“‘shall be
50 percent’”’.

SEC. 215. REPEALING BONUS PAYMENTS FOR ENROLL-
MENT UNDER MEDICAID AND CHIP.

(a) IN GENERAL.—Paragraphs (3) and (4) of section
2105(a) of the Social Security Act (42 U.S.C. 1397ee(a))
are repealed.

(b) RESCISSION OF UNOBLIGATED FUNDS.—Of the

funds made available by section 2105(a)(3) of the Social
Security Act, the unobligated balance is rescinded.

(¢) CONFORMING CHANGES.

(1) AVAILABILITY OF EXCESS FUNDS FOR PER-

FORMANCE BONUSES.—Section 2104(n)(2) of the

Social Security Act (42 U.S.C. 1397dd(n)(2)) is
amended by striking subparagraph (D).

(2) OUTREACH OR COVERAGE BENCHMARKS.—
Section 2111(b)(3) of the Social Security Act (42
U.S.C. 1397kk(b)(3)) 1s amended—

(A) in subparagraph (A)—
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| (i) in clause (i), by inserting ‘“or”
2 after the semicolon at the end; and

3 (i1) by striking clause (ii); and

4 (B) by striking subparagraph (C).

5 Subtitle C—Liability Reform

6 SEC. 221. FINDINGS AND PURPOSE.

7 (a) FINDINGS.

8 (1) EFFECT ON HEALTH CARE ACCESS AND
9 cosTs.—Congress finds that our current civil justice
10 system 1s adversely affecting patient access to health
11 care services, better patient care, and cost-efficient
12 health care, in that the health care liability system
13 1s a costly and ineffective mechanism for resolving
14 claims of health care liability and compensating in-
15 jured patients, and is a deterrent to the sharing of
16 information among health care professionals which
17 impedes efforts to improve patient safety and quality
18 of care.

19 (2) EFFECT ON INTERSTATE COMMERCE.—
20 Congress finds that the health care and insurance
21 industries are industries affecting interstate com-
22 merce and the health care lhability litigation systems
23 existing throughout the United States are activities
24 that affect interstate commerce by contributing to
25 the high costs of health care and premiums for

fA\VHLC\050412\050412.207.xml
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1 health care liability insurance purchased by health
2 care system providers.

3 (3) EFFECT ON FEDERAL SPENDING.—Con-
4 oress finds that the health care liability litigation
5 systems existing throughout the United States have
6 a significant effect on the amount, distribution, and
7 use of Federal funds because of—

8 (A) the large number of individuals who
9 receive health care benefits under programs op-
10 erated or financed by the Federal Government;
11 (B) the large number of individuals who
12 benefit because of the exclusion from Federal
13 taxes of the amounts spent to provide them
14 with health insurance benefits; and

15 (C) the large number of health care pro-
16 viders who provide items or services for which
17 the Federal Government makes payments.

18 (b) PURPOSE.—It is the purpose of this subtitle to
19 implement reasonable, comprehensive, and effective health
20 care liability reforms designed to—
21 (1) improve the availability of health care serv-
22 ices In cases in which health care hability actions
23 have been shown to be a factor in the decreased
24 availability of services;
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(2) reduce the incidence of ‘‘defensive medi-
cine” and lower the cost of health care liability in-
surance, all of which contribute to the escalation of
health care costs;

(3) ensure that persons with meritorious health
care injury claims receive fair and adequate com-
pensation, including reasonable noneconomic dam-
ages;

(4) improve the fairness and cost-effectiveness
of our current health care lability system to resolve
disputes over, and provide compensation for, health
care liability by reducing uncertainty in the amount
of compensation provided to injured individuals; and

(5) provide an increased sharing of information
in the health care system which will reduce unin-
tended injury and improve patient care.

222, ENCOURAGING SPEEDY RESOLUTION OF CLAIMS.
The time for the commencement of a health care law-

shall be 3 years after the date of manifestation of

injury or 1 year after the claimant discovers, or through

the use of reasonable diligence should have discovered, the

injury, whichever occurs first. In no event shall the time

for commencement of a health care lawsuit exceed 3 years

after the date of manifestation of injury unless tolled for

any of the following—
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17
(1) upon proof of fraud;
(2) intentional concealment; or
(3) the presence of a foreign body, which has no
therapeutic or diagnostic purpose or effect, in the
person of the injured person.
Actions by a minor shall be commenced within 3 years
from the date of the alleged manifestation of injury except
that actions by a minor under the full age of 6 years shall
be commenced within 3 years of manifestation of injury
or prior to the minor’s 8th birthday, whichever provides
a longer period. Such time limitation shall be tolled for
minors for any period during which a parent or guardian
and a health care provider or health care organization
have committed fraud or collusion in the failure to bring
an action on behalf of the injured minor.
SEC. 223. COMPENSATING PATIENT INJURY.

(a) UNLIMITED AMOUNT OF DAMAGES FOR ACTUAL
Ecoxomic LosseSs IN HEALTH CARE LAWSUITS.—In any
health care lawsuit, nothing in this subtitle shall limit a
claimant’s recovery of the full amount of the available eco-
nomic damages, notwithstanding the limitation in sub-

section (b).

(b) ADDITIONAL NONECONOMIC DAMAGES.—In any
health care lawsuit, the amount of noneconomic damages,

if available, may be as much as $250,000, regardless of
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the number of parties against whom the action is brought
or the number of separate claims or actions brought with
respect to the same injury.

(¢) NO DISCOUNT OF AWARD FOR NONECONOMIC

DAMAGES.—For purposes of applying the limitation in
subsection (b), future noneconomic damages shall not be
discounted to present value. The jury shall not be in-
formed about the maximum award for noneconomic dam-
ages. An award for noneconomic damages in excess of
$250,000 shall be reduced either before the entry of judg-
ment, or by amendment of the judgment after entry of
judgment, and such reduction shall be made before ac-
counting for any other reduction in damages required by
law. If separate awards are rendered for past and future
noneconomic damages and the combined awards exceed
$250,000, the future noneconomic damages shall be re-
duced first.

(d) FAIR SHARE RULE.—In any health care lawsuit,
each party shall be liable for that party’s several share
of any damages only and not for the share of any other
person. Hach party shall be liable only for the amount of
damages allocated to such party in direct proportion to
such party’s percentage of responsibility. Whenever a
judgment of liability is rendered as to any party, a sepa-

rate judgment shall be rendered against each such party
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for the amount allocated to such party. For purposes of
this section, the trier of fact shall determine the propor-
tion of responsibility of each party for the claimant’s
harm.

SEC. 224. MAXIMIZING PATIENT RECOVERY.

(a) COURT SUPERVISION OF SHARE OF DAMAGES
ActuALLy PATD 7O CLAIMANTS.—In any health care law-
suit, the court shall supervise the arrangements for pay-
ment of damages to protect against conflicts of interest
that may have the effect of reducing the amount of dam-
ages awarded that are actually paid to claimants. In par-
ticular, in any health care lawsuit in which the attorney
for a party claims a financial stake in the outcome by vir-
tue of a contingent fee, the court shall have the power
to restrict the payment of a claimant’s damage recovery
to such attorney, and to redirect such damages to the
claimant based upon the interests of justice and principles
of equity. In no event shall the total of all contingent fees
for representing all claimants in a health care lawsuit ex-
ceed the following limits:

(1) Forty percent of the first $50,000 recovered
by the claimant(s).
(2) Thirty-three and one-third percent of the

next $50,000 recovered by the claimant(s).
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(3) Twenty-five percent of the next $500,000
recovered by the claimant(s).
(4) Fifteen percent of any amount by which the
recovery by the claimant(s) is in excess of $600,000.

(b) APPLICABILITY.—The limitations in this section
shall apply whether the recovery is by judgment, settle-
ment, mediation, arbitration, or any other form of alter-
native dispute resolution. In a health care lawsuit involv-
Ing a minor or incompetent person, a court retains the
authority to authorize or approve a fee that is less than
the maximum permitted under this section. The require-
ment for court supervision in the first two sentences of
subsection (a) applies only in civil actions.

SEC. 225. ADDITIONAL HEALTH BENEFITS.

In any health care lawsuit involving injury or wrong-
ful death, any party may introduce evidence of collateral
source benefits. If a party elects to introduce such evi-
dence, any opposing party may introduce evidence of any
amount paid or contributed or reasonably likely to be paid
or contributed in the future by or on behalf of the oppos-
ing party to secure the right to such collateral source bene-
fits. No provider of collateral source benefits shall recover
any amount against the claimant or receive any lien or
credit against the claimant’s recovery or be equitably or

legally subrogated to the right of the claimant in a health
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care lawsuit involving injury or wrongful death. This sec-
tion shall apply to any health care lawsuit that is settled
as well as a health care lawsuit that is resolved by a fact
finder. This section shall not apply to section 1862(b) (42
U.S.C. 1395y(b)) or section 1902(a)(25) (42 U.S.C.
1396a(a)(25)) of the Social Security Act.

SEC. 226. PUNITIVE DAMAGES.

(a) IN GENERAL.—Punitive damages may, if other-
wise permitted by applicable State or Federal law, be
awarded against any person in a health care lawsuit only
if it is proven by clear and convineing evidence that such
person acted with malicious intent to injure the claimant,
or that such person deliberately failed to avoid unneces-
sary injury that such person knew the claimant was sub-
stantially certain to suffer. In any health care lawsuit
where no judgment for compensatory damages is rendered
against such person, no punitive damages may be awarded
with respect to the claim in such lawsuit. No demand for
punitive damages shall be included in a health care lawsuit
as initially filed. A court may allow a claimant to file an
amended pleading for punitive damages only upon a mo-
tion by the claimant and after a finding by the court, upon
review of supporting and opposing affidavits or after a
hearing, after weighing the evidence, that the claimant has

established by a substantial probability that the claimant
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will prevail on the claim for punitive damages. At the re-
quest of any party in a health care lawsuit, the trier of
fact shall consider in a separate proceeding—
(1) whether punitive damages are to be award-
ed and the amount of such award; and
(2) the amount of punitive damages following a
determination of punitive liability.

If a separate proceeding is requested, evidence relevant

O o0 9 AN U Bk~ W

only to the claim for punitive damages, as determined by
10 applicable State law, shall be inadmissible in any pro-
I1 ceeding to determine whether compensatory damages are
12 to be awarded.

13 (b) DETERMINING AMOUNT OF PUNITIVE DAM-

14 AGES.

15 (1) FACTORS CONSIDERED.—In determining
16 the amount of punitive damages, if awarded, in a
17 health care lawsuit, the trier of fact shall consider
18 only the following—

19 (A) the severity of the harm caused by the
20 conduct of such party;

21 (B) the duration of the conduct or any
22 concealment of it by such party;

23 (C) the profitability of the conduct to such
24 party;
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(D) the number of products sold or med-
ical procedures rendered for compensation, as
the case may be, by such party, of the kind
causing the harm complained of by the claim-
ant;

(E) any criminal penalties imposed on such
party, as a result of the conduct complained of
by the claimant; and

(F) the amount of any civil fines assessed
against such party as a result of the conduct
complained of by the claimant.

(2) MAXIMUM AWARD.—The amount of punitive

damages, if awarded, in a health care lawsuit may
be as much as $250,000 or as much as two times
the amount of economic damages awarded, which-
ever is greater. The jury shall not be informed of
this limitation.

(¢) NO PUNITIVE DAMAGES FOR PropucTs THAT

ComprLy WiTH FDA STANDARDS.—

(1) IN GENERAL.—

(A) No punitive damages may be awarded
against the manufacturer or distributor of a
medical product, or a supplier of any compo-

nent or raw material of such medical product,
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based on a claim that such product caused the

claimant’s harm where—

(1)(I) such medical product was sub-
ject to premarket approval, clearance, or Ii-
censure by the Food and Drug Administra-
tion with respect to the safety of the for-
mulation or performance of the aspect of
such medical product which caused the
claimant’s harm or the adequacy of the
packaging or labeling of such medical
product; and

(IT) such medical product was so ap-
proved, cleared, or licensed; or

(i1) such medical product is generally
recognized among qualified experts as safe
and effective pursuant to conditions estab-
lished by the Food and Drug Administra-
tion and applicable Food and Drug Admin-
istration  regulations, including without
limitation those related to packaging and
labeling, unless the Food and Drug Admin-
istration has determined that such medical
product was not manufactured or distrib-

uted in substantial compliance with appli-
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cable Food and Drug Administration stat-

utes and regulations.

(B) RULE OF CONSTRUCTION.—Subpara-
oraph (A) may not be construed as establishing
the obligation of the Food and Drug Adminis-
tration to demonstrate affirmatively that a
manufacturer, distributor, or supplier referred
to in such subparagraph meets any of the con-

ditions described in such subparagraph.

(2) LIABILITY OF HEALTH CARE PROVIDERS.
A health care provider who prescribes, or who dis-
penses pursuant to a prescription, a medical product
approved, licensed, or cleared by the Food and Drug
Administration shall not be named as a party to a
product lability lawsuit involving such product and
shall not be liable to a claimant in a class action
lawsuit against the manufacturer, distributor, or
seller of such product. Nothing in this paragraph
prevents a court from consolidating cases involving
health care providers and cases involving products li-
ability claims against the manufacturer, distributor,
or product seller of such medical product.

(3) PACKAGING.—In a health care lawsuit for
harm which 1s alleged to relate to the adequacy of

the packaging or labeling of a drug which is required
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to have tamper-resistant packaging under regula-
tions of the Secretary of Health and Human Serv-
ices (including labeling regulations related to such
packaging), the manufacturer or product seller of
the drug shall not be held liable for punitive dam-
ages unless such packaging or labeling is found by
the trier of fact by clear and convincing evidence to
be substantially out of compliance with such regula-
tions.

(4) EXcEPTION.—Paragraph (1) shall not
apply in any health care lawsuit in which—

(A) a person, before or after premarket ap-
proval, clearance, or licensure of such medical
product, knowingly misrepresented to or with-
held from the Food and Drug Administration
information that is required to be submitted
under the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 301 et seq.) or section 351 of
the Public Health Service Act (42 U.S.C. 262)
that is material and is causally related to the
harm which the claimant allegedly suffered;

(B) a person made an illegal payment to
an official of the Food and Drug Administra-

tion for the purpose of either securing or main-
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taining approval, clearance, or licensure of such
medical product; or
(C) the defendant caused the medical prod-
uct which caused the claimant’s harm to be
misbranded or adulterated (as such terms are
used n chapter V of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 351 et seq.)).
SEC. 227. AUTHORIZATION OF PAYMENT OF FUTURE DAM-
AGES TO CLAIMANTS IN HEALTH CARE LAW-
SUITS.

(a) IN GENERAL.—In any health care lawsuit, if an
award of future damages, without reduction to present
value, equaling or exceeding $50,000 is made against a
party with sufficient insurance or other assets to fund a
periodic payment of such a judgment, the court shall, at
the request of any party, enter a judgment ordering that
the future damages be paid by periodic payments, in ac-
cordance with the Uniform Periodic Payment of Judg-
ments Act promulgated by the National Conference of
Commissioners on Uniform State Laws.

(b) ArprLICABILITY.—This section applies to all ac-
tions which have not been first set for trial or retrial be-
fore the effective date of this subtitle.

SEC. 228. DEFINITIONS.

In this subtitle:
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(1) ALTERNATIVE DISPUTE RESOLUTION SYS-
TEM; ADR.—The term “alternative dispute resolution
system” or “ADR” means a system that provides
for the resolution of health care lawsuits in a man-
ner other than through a civil action brought in a
State or Federal court.

(2) CLAIMANT.—The term ‘“claimant” means
any person who brings a health care lawsuit, includ-
ing a person who asserts or claims a right to legal
or equitable contribution, indemnity, or subrogation,
arising out of a health care lability claim or action,
and any person on whose behalf such a claim 1s as-
serted or such an action is brought, whether de-

ceased, incompetent, or a minor.

(3) COLLATERAL SOURCE BENEFITS.—The
term “‘collateral source benefits” means any amount
paid or reasonably likely to be paid in the future to
or on behalf of the claimant, or any service, product,
or other benefit provided or reasonably likely to be
provided in the future to or on behalf of the claim-
ant, as a result of the injury or wrongful death, pur-
suant to—
(A) any State or Federal health, sickness,
income-disability, accident, or workers’ com-

pensation law;
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(B) any health, sickness, income-disability,
or accident insurance that provides health bene-
fits or income-disability coverage;

(C) any contract or agreement of any
oroup, organization, partnership, or corporation
to provide, pay for, or reimburse the cost of
medical, hospital, dental, or income-disability
benefits; and

(D) any other publicly or privately funded

program.

(4) COMPENSATORY DAMAGES.—The term
“compensatory  damages”  means  objectively
verifiable monetary losses incurred as a result of the
provision of, use of, or payment for (or failure to
provide, use, or pay for) health care services or med-
ical products, such as past and future medical ex-
penses, loss of past and future earnings, cost of ob-
taining domestic services, loss of employment, and
loss of business or employment opportunities, dam-
ages for physical and emotional pain, suffering, in-
convenience, physical impairment, mental anguish,
disfigurement, loss of enjoyment of life, loss of soci-
ety and companionship, loss of consortium (other
than loss of domestic service), hedonic damages, in-

jury to reputation, and all other nonpecuniary losses
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of any kind or nature. The term ‘‘compensatory
damages” 1includes economic damages and non-
economic damages, as such terms are defined in this
section.

(5) CONTINGENT FEE.—The term ‘“‘contingent
fee” includes all compensation to any person or per-
sons which is payable only if a recovery is effected
on behalf of one or more claimants.

(6) EcCONOMIC DAMAGES.—The term ‘‘economic
damages” means objectively verifiable monetary
losses incurred as a result of the provision of, use
of, or payment for (or failure to provide, use, or pay
for) health care services or medical products, such as
past and future medical expenses, loss of past and
future earnings, cost of obtaining domestic services,
loss of employment, and loss o